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ARE NATIVES OF JAPAN ELIGIBLE TO CITI- 
ZENSHIP UNDER THE NATURALIZATION 
LAWS. 

The Supreme Court of Washington is 
wrestling with an interesting question of 
naturalization,—the power of the court toin- 
vest a native of Japan with the rights of citi- 
zenship. The question arose over the ad- 
mission of a young Japanese to the bar of 
thatstate. The young man was a graduate of 
the State University Law School, and passed 
in a very creditable manner the regular 
examination for the bar. On May 17, 1902, 
the Supreme Court of Washington adopted 
the following order: ‘‘An applicant for ad- 
mission to the bar is required to be a citizen 
of the United States. The court is in doubt 
whether a native of Japan is entitled, under 
the naturalization laws, to admission to citi- 
zenship. The applicant and his counsel will, 
therefore, file a brief and argument within 
thirty days.”’ 

A person may become a citizen of the 
United States in two ways: first, by birth 
within its jurisdiction, and second, by nat- 
uralization. By the first method any alien 
of any race or color may claim citizenship 
as a natural right. His accidental good for- 
tune’ of seeing the light of day for the 
first time within the jurisdiction of the 
United States entitles him under the consti- 
tution to all the rights and privileges of citi- 
zenship. See the case of United States v. 
Wong Kim Ark, 169 U. S. 649, 18 Sup. Ct. 
Rep. 456, for an exhaustive discussion of 
this phase of the question. 

An alien may also become a citizen by 
naturalization. By this method, however, 
not every alien has an equal right before the 
law. Congress has, by statute, limited the 
right of naturalization to ‘‘aliens being free 
white persons and to aliens of African 
nativity and to persons of African descent.’’ 
U. S. Rev. St. § 2169. The gross inaccuracy 
and indefiniteness of this limitation is very 
apparent. No distinction of race is made 
whatever upon strictly ethnological grounds. 
On the basis of color, only ‘‘white persons’’ 
are entitled to naturalization, which at once 





raises the difficulty of deciding who are white 
persons. Color, in the science of ethnology, 
raises no conclusive presumption as to race 
and is only one element in the settlement of 
racial distinctions. On the basis of nativity, 
only one continent, Africa, the darkest and 
most unenlightened of them all, is given the 
exclusive privilege of presenting candidates 
for naturalization. Under this latter pro- 
vision a person of any race, or of any color 
or of any condition of servitude is entitled 
to demand the rights of citizenship if his 
credentials sufficiently show him to have 
been born within the borders of the dark 
continent. The mere fact that this latter 
extension of the right of naturalization was 
made during the excitment of anti-slavery 
agitation does not sufficiently explain its 
apparent absurdity. 

It was natural, that this statute, so in- 
accurately constructed, should have given 
rise to much confusion. In the case of Jn re 
Ab Yup, 5 Sawy. 155, it was held that the 
phrase ‘‘white person,’’ as used in the nat- 
uralization law, means a person of the Cau- 
casian race, and does not include one who 
belongs to the Chinese or Mongolian race. 
The distinction sought to be made by this 
decision is scientifically faulty and inac- 
curate. It is now fully anknowledged that 
the Caucasian forms only a small proportion 
of what may be termed the white races. 
In the case of Jn re Camille, 6 Fed. Rep. 
256, it was held that a person half white and 
half Indian blood is not a ‘‘white person’’ 
within the meaning of this phrase as used in 
the naturalization law. It might beinterest- 
ing to know to what race such a person be- 
longs in whose veins flows the mixed blood 
of different races. On this point the court 
says: ‘‘As a matter of fact, this person is as 
much an Indian as a white person, and might 
be classed with one race as properly as the 
other. Strictly speaking, he belongs to 
neither.’’ In the case of Jn re Kanaka Nian, 6 
Utah 259, 21 Pav. Rep. 994, it was held thata 
native of the Hawaiian Island, being a Mal- 
ayo-Polynesian, a division of the Malay race, 
was not eligible to citizenship. The court 
rested its deeision on the case of Jn re Ah 
Yup, supra, confining ‘‘white persons’’ to 
members of the Caucasian race. The case 
of In re Saito, 62 Fed. Rep. 126 would seem 
to settle the particular inquiry of this edi- 
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torial. In this case it was held that a native 
of Japan, being a member of the Mongolian 
race, was not entitled to naturalization, since 
he could not reasonably be included within 
the term ‘‘white persons.’’ Judge Colt rests 
his principal contention on the debates in 
congress in 1870 over the motion of Charles 
Sumner to strike out the word ‘‘white’’ from 
the naturalization laws. He offers to show 
from the Congressional Record that the mo- 
tion was defeated and the word ‘‘white’’ re- 
tained for the sole purpose of excluding 
members of the Mongolian race from citi- 
zenship. Then came the important case of 
In re Rodriguez, 81 Fed. Rep. 337, which 
practically overruled the case of In re 
Camille, supra, and upset the reasoning of 
all previous cases. Able and interesting 
briefs were solicited by the court from prom- 
inent attorneys treatiug the subject pro and 
con in a most exhaustive manner. They are 
published in full, preceding the court’s opin- 
ion, and serve principally to show how ob- 
scure and confused is the law upon this 
question. In this case the applicant was a 
native Mexican, a cross between the Aztec 
and the Spaniard, with the distinctive cop- 
per-colored complexion of that mixture. 
The most plausible argument must neces- 
sarily fail to classify such an applicant asa 
‘‘white person,’’ either in the strict sense of 
that term or in the construction given to it 
by the preceding anthorities. Nevertheless, 
the court held that the native races of 
Mexico, whatever might be their status from 
the standpoint of the ethnologist, were eligi- 
ble to American citizenship. The United 
States Supreme court has not as yet passed 
upon this question, the case of Elk v. Wil- 
kins, 112, U. S. 94, often cited in the dis- 
cussion of this question, having in reality 
nothing to do with it. That case involved 
the right of citizenship by biith, not by nat- 
uralization, and, in particular, held that an 
Indian, although born in the United States, 
is not born ‘‘subject to the jurisdiction 
thereof’’ where the tribal relations have not 
been severed by treaty or by some other de- 
finite act of the government. 

The authorities on this question are evi- 
dently too confusing to furnish the basis of 
any definite rule. After a careful examination 
of the question, apartfrom the authorities, 
we are led toa conclusion quite different 





from any advanced in these cases. Plainly 
and unequivocally stated, we believe the true 
rule to be that persons of all nations, save 
the Chinese who are expressly excluded, 
who measure up to the requisite moral 
and educational qualifications of the 
act of naturalization may be _ invested 
with the rights of American citizen- 
ship. Weare supported in this conclusion 
by many important considerations. The phrase 
‘‘white persons,’’ on the proper construction 
of which the whole controversy hangs, was 
incorporated into the act of naturalization 
in the year 1790. At that time savage ne- 
groes from the heart of Africa were being 
imported into the country in large numbers 
in the interest of the slave trade. To 
withhold the right of citizenship from 
this most undersirable of cl#Sses was 
undoubtedly the sole purpose cf this 
limitation. Negro domination rather than 
Mongolian domination was the great fear of 
the early statesmen. In 1868 congress passed 
an act prohibiting the impairment of the 
right of expatriation and declaring the 
policy of this government hitherto to have 
been ‘‘to freely receive imigrants from all 
nations, and invest them with the rights of 
citizenship.’’ ‘The enacting clause of this 
statute denounces, as inconsistent with the 
fundamental principles of the republic, any 
opinion, decision or order of any United 
States officer which denies or questions the 
right of expatriation. While expatriation 
and naturalization are two distinct rights, 
the later may be said to be complementary 
to the other; at least, the declaration of 
policy in the preamble to this act includes 
both rights although the enacting clause has 
reference to only one of them. In 1869 un- 
der the strong reaction in favor of the negro, 
succeeding upon his emancipation, congress 
was overcome with a desire to bestow upon 
the whole negro race the great boon of 
American citizenship, to which end an effort 
was make to strike out the word ‘‘white’’ from 
the statute on naturalization. At this time, 
however, the Chinese were flocking to this 
country in large numbers and the fear of 
Chinese domination was very strong. For 
this reason the amendment was rejected and 
the present special provision substituted, ex- 
tending the naturalization laws to the African 
race. Although much doubt was expressed 
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in debate, it was believed that the retention 
of the word ‘‘white’’ would prevent the nat- 
uralization of the Chinese, which was the sole 
intention of congress in retaining the use of 
that word. A large minority were in 
favor of admitting the desirable peo- 
ple of all nations and all countries; 
and even the majority had no other pur- 
pose, except as to the Chinese whom they 
particularly desired to keep out. Even after 
this, however, some courts continued to ad- 
mit Chinese to naturalization and it was to 
declare the definite intention of congress to 
prohibit the naturalization of the Chinese 
that in 1882 it was expressly provided ‘‘that 
hereafter no state court or court of the 
United States should admit Chinese to citi- 
zenship; and all laws in conflict with this act 
are hereby repealed.’’ In this connection, 
the language of the court in the case of In 
ve Rodriguez, supra, is significant: ‘‘If 
Chinese were denied the right to become 
naturalized citizen under the laws existing 
when Jn re Ah Yup was decided, why did 
congress subsequently enact the prohibitory 
statute above quoted? Indeed, it is a debat- 
able question whether the term ‘‘free white 
person,’’ as used in the original act of 1790, 
was not employed for the sole purpose of 
witholding the right of citizenship from the 
black or African race.’’ 

It seems reasonably clear and hardly 
even debatable, that the intention of 
congress in relation to the statute of 
naturalization was to invest with the 
rights of citizenship the people of all na- 
tions with exception of the Chinese. This 
exception was based on grounds of expedi- 
ency peculiar to this particular people and 
which have been prominent in all our deal- 
ings with them. They have no appli- 
cation to any other nation and certainly not 
that of Japan, the most enlightened repre- 
sentative of Oriental civilization. The clean- 
liness and resourcefulness of the Japanese, in 
addition to their more than ordinary mental 
and moral qualifications, constitute them 
most desirable candidates for naturalization. 








NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE—WHETHER A PROPERLY CON- 
STRUCTED SEWER OR DRAIN 1S INVITING TO 
CHILDREN SO AS TO RENDER A C1iTy LIABLE.— 
Actions for personal injuries are often based on 








most absurd and curious grounds. Ina recent 
case, City of Rome v. Cheney, 39 S. E. Rep. 933, 
a child stepped into a large open sewer or drain 
on the edge of the sidewalk and was drowned. 
The drain was four feet wide and two feet deep, 
made for the purpose of carrying off surface 
water. The Supreme Court of Georgia held that 
this was not such a contrivance as would be so 
inviting to a child nine years old that the city 
would be liable for his death by drowning due to 
his playing in the drain during or just after a very 
heavy rain. 

This case is in close analogy with the case of 
Clarke v. City of Richmond (Va.), 58. E. Rep. 
369, 5 Am. St. Rep. 281, where the true rule in 
these cases is stated. In that case, a child six 
years old, while walking on a stone coping adja- 
cent to the sidewalk, the top of which was 
from fifteen inches to two feet high, fell into an 
excavation which had been made by the city, re- 
ceiving injuries for which he brought suit. It 
was held that this coping was not an enticing 
structure, within the meaning of the rule which 
holds persons liable for damages if they neglect 
suitable barriers around dangerous objects near 
the streets and sidewalks, likely to allure children 
to their hurt. In the course of the opinion the 
court uses the following language, which we 
think is directly applicable to the case now before 
us: ‘The obligation of municipal corporations 
to erect barriers around areas adjoining or ex- 
tending into its sidewalks or highways grows out 
of the duty which rests upon municipal corpora- 
tions to maintain their streets and sidewalks in 
safe condition for those who may be rightfully 
using them, whetber they be grown persons or 
children; but this duty cannot be held to ex- 
tend to the protection of children against every 
sudden freak that may possess them.”’ 





CORPORATIONS—RIGHTS AND REMEDIES OF 
MINORITY STOCKHOLDERS BECAUSE OF FRAUD.— 
In this day of huge corporate enterprises the op- 
portunities for dishonest gain through stock 
manipulation are more abundant than ever. Itis 
reassuring to note, however, that courts of 
equity have taken no backward step since the 
days of Lord Hardwicke, and are just as ready to 
strip fraud of its covering and apprehend the 
guilty parties. Corporate frauds are among the 
most difficult of detection and punishment, but 
the recent cases evidence a most vigorous and 
successful handling. ‘Thus, in the recent case of 
Mumford v. Development Uo.,111 Fed. Rep. 639 ,it 
was held that a bill filed by minority stockholders, 
which alleges, in substance, that the majority 
have, by electing directors who act solely in 
their interests, caused contracts to be entered 
into by the corporation transferring all of its 
property to a second corporation, of which they 
are owners, for a wholly inadequate considera- 
tion, states a cause of action which entitles com- 
plainants to relief. 

The court further held that although the 
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majority stockholders of a corporation may 
lawfully make a contract with the company, 
such contract will be scrutinized with much 
greater vare than if made with a third party; and 
unless it appears that it was made honestly, and 
for an adequate consideration, a court of equity 
will interpose to prevent it from being used op- 
pressively, and in violation of the rights of the 
minority stockholders, no matter in what form 
or by what subterfuge such rights are invaded. 

The court said: ‘If the complainants are able 
to prove all that they have alleged it will entitle 
them to relief within the rule of the following 
authorities, which are selected from many as ap- 
proximating most closely the facts in the case at 
bar. Mason v. Mining Co., 133 U. S. 50, 10 Sup. 
Ct. Rep. 224, 33L. Ed.524; Hawes v. Oakland 104 
U. 8. 450, 26 L. Ed. 827; Ervin v. Navigation Co. 
(C. C.), 20 Fed. Rep. 577; Meeker v. Iron Co. (C. 
C.),17 Fed. Rep. 48;DeNeufville v.RailroadCo., 26 
C. C. A. 306, 81 Fed. Rep. 10. The rule deducible 
from all these cases is that although a majority 
may lawfully make a contract with the company 
such contract will be scrutinized with much 
greater care than if made with a third party, and 
unless it appears that it was made honestly and 
for an adequate consideration a court of equity 
will interpose to prevent such contract from be- 
ing used oppressively and in violation of the 
rights of the minority. It matters not in what 
form these rights are invaded; it is the business 
of equity to penetrate through subterfuges and 
discover the actual transactions stripped of all 
disguises. If, then, it shall appear, no matter what 
may be the machinery employed, that the ma- 
jority have sold the corporate property to them- 
selves for a wholly inadequate consideration a 
court of equity will grant relief to the minority 
who bave thus been despoiled of their property.”’ 

For a full and interesting discussion of the 
Rights and Remedies of Minority Stockholders, 
see 50 Cent. L. J. 44. 





APPEAL AND ERROR—RIGHT TO A REHEAR- 
ING IN CRIMINAL CaASEs.—An interesting discus- 
sion as to the right of rehearing in criminal cases 
arose in the recent case of State v. Council, 39S. 
E. Rep. 814, where the Supreme Court of North 
Carolina held that a rehearing of a criminal case 
of the degree of capital felony could not be 
granted after the affirmance of the trial court’s 
judgment has been certified down, the remedy 
then being by application to the governor. In 
this case one of the judges, Douglas, J., desired 
a rehearing to be granted. He said: ‘‘As this 
case was decided upon a per curiam order while I 
was absent from the bench, Iam ignorant equally 
of the grounds of the decision and the reasons 
and authorities influencing the court. However, 


I have no hesitation in saying that, in my opin- 
ion, this is a proper case to be reheard, but I feel 
great hesitation in ordering it to be docketed in 
view of the decision of this court in State v. 
Jones, 69 N. Car. 16. That case is directly in point 





and expressly holds that ‘the supreme court has 
no power to entertain a petition to rehear a crim- 
inal action.’ Itis but just to counsel as well as 
myself to say that that decision does not meet 
my approval in spite of my respect and admira- 
tion for the great court that delivered it. In fact 
it scarcely seemed to satisfy the court itself. as 
the learned justice writing the opinion, after de- 
ciding this vital point against the petitioner, 
proceeds to discuss the points raised in the peti- 
tion as fully as if the petition had been allowed. 
This case was decided upon no precedents what- 
ever, as there were admittedly none then, and I 
am able to find none other since.” 

During the controversy on this point by the 
supreme court the governor suspended execu- 
tion of the sentence. The majority of the court 
in denying the defendant the right of rehearing, 
argue as follows: ‘‘After the opinion is certified 
to the governor for execution, the matter is 
out of the jurisdiction of the judicial department, 
for he is required to issue his warrant immedi- 
ately to the sheriff. One judge of this court can- 
not upon an application to rehear issue his man- 
damus or his injunction to restrain the governor 
from proceeding as the statute has expressly di- 
rected him to do, upon reception by him of the 
certified opinion of the court. In this very case, 
the suspension of execution has been by the 
courtesy of the governor in granting a respite 
under his prerogative, and not by virtue of the 
order of a member of this court. Thata judge of 
this court could not issue his order to the gov- 
ernor commanding him not to proceed is conclu- 
sive that we have no power over the matter after 
the certificate of the opinion of this court 
has gone to him. The matter has then gone 
into his hands, and the public history of 
this case shows that the executive has fully and 
carefully investigated all claims made for leni- 
ency. Further action is left by the constitution 
and laws with him. No criticism is intended 
upon the action of the member of the court who 
granted the order for a rehearing, for it was de- 
sirable that this point should be squarely pre- 
sented and finally set at rest, which might as well 
be done in this ease as io another.” 

Apparently burning with indignation at the 
unreasonable action of the majority in this case, 
Judge Douglas interposed a most vigorous dis- 
sent: ‘I cannot concur in the opinion of the 
court, because my convictions are to the con- 
trary. I readily concede that this decision settles 
the question that in no case can a rehearing be 
had in a criminal action, and I think it better 
that it should be settled one way or the other. 
And yet, knowing that rehearings are constantly 
granted in civil cases, and finding no distinction 
between civil and criminal actions, either in the 
statute or the rules of this court, I am unwilling 
to say, even by implication, that property is 
more valuable than life and liberty, or entitled to 
a greater degree of protection. The argument 
that in criminal cases the pardoning power of the 
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governor fulfills the purpose of a rehearing is 
purely ab inconvenienti, and to my mind does not 
meet the ends of justice. 
merey, and, so far from establishing the in- 
nocence of any one, presupposes his guilt. The 
governor may restore to him his liberty, but net 
his character. What a defendant asks in a re- 
hearing is that he may have a fair trial; and yet, 
no matter how clearly his innocence may appear, 
nor how great the error we ourselves may have 
committed, we can give him no relief. He must 
throw himself at the feet of the executive and beg 
the poor favor of passing the remainder of his 
life in the penitentiary, or, at best, wandering 
through the world a social outcast, bearing the 
brand of a convicted felon. This may become 
the law, but through no act of mine.”’ 





MASTER AND SERVANT — MALICIOUSLY PRO- 
CURING ANOTHER’S DISCHARGE FROM EMPLOY- 
MENT.—The discussion over the right to interfere 
in acontract of employment between a master 
and servant and to procure the latter's discharge, 
has been waged quite often and earnestly of re- 
cent years. An honored correspondent in Illinois 
favors us with an advanced copy of the opinion 
of the Illinois Appellate Court, First District, in 
the case of London Guarantee & Accident Com- 
pany v. Horn, in which this question arose in an 
interesting form. The appellant company was 
surety for the plaintiff Horn, an employee of 
Arnold Schwinn & Co. It appears that Horn 
had a suit pending against his employers, which 
he refused to compromise on the suggestion of 
the appellant suretycomrpany. The latter there- 
fore demanded Horn’s discharge, and threatened 
that, unless the assured firm did so at once, it 
would withdraw as surety forhim. It was ad- 
mitted that the surety company was actuated by 
malice, but it was claimed they were acting 
clearly within its legal. rights. They relied upon 
the well-known principle that no right of action 
arises from the doing of an act by one which he 
has a legal right to do, and does notinvolve a 
superior right of the injured person, even though 
it may proceed from a malicious motive. Glen- 
don Co. v. Uhbler, 75 Pa. St. 467, 471; Raycroft v. 
Taynter (Vt.), 35 Atl. Rep. 53; Moran v. Dunphy 
(Mass.), 59 N. E. Rep. 125; Heywood v. Tillson, 
75 Me. 225, 234; Bowen v. Hall, 62 Q. B. Div. 333. 
The Bowen case was an action against one who 
maliciously induced another to break his con- 
tract with the latter’s employee. The courtsaid: 
‘‘Merely to persuade a person to break his con- 
tract may not be wrongful in law or fact. But if 
the persuasion be used for the indirect purpose 
of injuring the plaintiff or of benefiting the de- 
fendant at the expense of the plaintiff it is a ma- 
licious act, which isin law and in fact a wrong 
act, and therefore a wrongful act, and therefore 
an actionable act, if injury ensues from it.’’ The 
ease of Moran v. Dunphy, supra, was to the same 
effect. After discussing all the above authorities 
very learnedly,the court said, relative to the facts 
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in this particular case: ‘‘The question then to be 
considered in the light of these authorities, and 
assuming that they state the law correctly, is, 
was the act of appellant in procuring appellee’s 
discharge a legal one—did it violate a superior 
right of appellee? From theevidence it appears, 
and we think the jury was justified in so finding, 
that in the different negotiations for a settlement 
for appellee’s injuries, between appellant and 
him, he was told by the appellant’s agents that 
if he, appellee, did not settle his case against said 
employer for $75 or $100, which amounts were 
offered him at different times, appellant would 
see to it that he was discharged from his employ- 
ment, which he then had with Arnold Schwinn 
& Co., and that appellant would see that he did 
not get work anywhere else; and, although, ap- 
pellee’s employment was not for any particular 
time, Arnold Schwinn & Co. did not desire to 
discharge him; that it had regular work for him, 
desired to retain his services as foreman without 
limitation as to length of time, notwithstanding 
the pending suit against it for appellee's injuries, 
and that Arnold Schwinn & Co. discharged ap- 
pellee only because of appellant's demand, and 
because of its threat to cancel its policy of insur- 
ance. We think it clear, from what has been 
said, that the act of appellant in procuring ap- 
pellee’s discharge was without any basis of legal 
right, and from the evidence in the case, some of 
which has been above cited, it is clearly appar- 
ent that what appellant did was for the indirect 
purpose of injuring the appellee or of benefiting 
appellant. lf this was so, then clearly malice, 
as matter of law, on the part of appellant is es- 
tablished. What appellant sought was to de- 
prive appellee of his employment, and hence, of 
a livelihood, so as to force him to the settlement 
of his claim for his injuries, and thus relieve it 
from liability therefor under its contract.”’ 

' In the case -6f Doremus v. Hennessy, 176 IIl. 
608-614, in which was considered the question of 
the malicious interference by appellants with 
appellee’s laundry business, among other things, 
the court said: ‘The common law seeks to pro- 
tect every person against the wrongful acts of 
others, whether committed alone or by combina- 
tion, and an action may be had for injuries done 
which cause another loss in the enjoyment of any 
right or privilege or property. No persons, in- 
dividually or by combination, have the right to 
directly or indirectly interfere or disturb another 
in bis lawful business or occupation, or to 
threaten to do so for the sake of compelling him 
to do some act, which in his judgment his inter- 
est does not require. Losses willfully caused by 
another from motives of malice or one who seeks 
to exercise and enjoy the fruits and advantages 
of his own enterprise, industry, skill and credit, 
will sustain an action.’’ From this statement of 
the law it seems clear that under the evidence 
appellee had a right of action against appellant. 
It is, however, claimed that inasmuch as appel- 
lee’s contract was for no definite period of time, 
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and since there is no evidence in the record to 
sustain any claim that appellant prevented ap- 
pellee’s employment with any ferson or corpo- 
ration than Arnold Schwinn & Co., the appellee 
has failed to make out his case. There is no evi- 
dence that appellant prevented appellee’s em- 
ployment except by Arnold Schwinn & Co., and 
its threat in that regard is only proper to be con- 
sidered on the question of its malice. Appellee’s 
counsel concede, and we think it is the law, that 
where one maliciously brings about the discharge 
of an employee, where the contract between the 
latter and his employee is terminable at will, the 
injured employee is entitled to recover. 

In Chipley v. Atkinson,23 Fla. 206,1 South. Rep. 
934, which was an action by an employee against 
one who had maliciously procured the employer 
to discharge the plaintiff, the court said, after a 
review of numerous authorities: ‘It is apparent 
that neither the fact that the term of service in- 
terrupted is not for a fixed period, nor the fact 
that there is nota right of action against the per- 
son who is induced or influenced to determine 
the service, or to refuse to perform his agree- 
ment, is of itselfa bar to an action against the 
third party maliciously and wantonly procuring 
the termination of ora refusal to perform the 
agreement. Itis the legal right of the party to 
such agreement to determine it or refuse to per- 
form it, and in doing so he violates no right of 
the other party to it, but so long as the former is 
willing and ready to perform, it is not the legal 
right, but is a wrong on the part of a third party 
to maliciously and wantonly procure the former 
to terminate or refuse to perform it’ Such wan- 
ton and malicious interference for the mere pur- 
pose of injuring another, is not the exercise of a 
legal right.’ To like effect on principle are the 
following cases: Curran v. Galen, 152 N. Y. 33; 
Walker v. Cronin, 107 Mass. 555-664; Moran v. 
Dunphy, 177 Mass. 485; Lucke v. Assembly, 77 
Md. 393; Plant v. Woods, 176 Mass. 492 498. 








WANTON INTERFERENCE WITH CON- 
TRACT AND BUSINESS RELATIONS. 


The question discussed in the following 
pages is, whether an action for damages 
arises from an intentional interference with- 
out legal (i.,e. reasonable) justification, with 
the trade, business or contract relations of 
another, where such interference is ‘for the 
sole purpose of inflicting damage upon the 
other. In thus stating the scope of the in- 
quiry, we eliminate all instances of legitimate 
trade competition where the struggle, though 
severe, is justified upon the ground of publie 
interest in the vigorous rivalry of contending 
dealers; likewise we exclude those cases in 
which the damage resulting from interfer- 
ence is unforeseen and unintended and may 





properly be considered accidental ; nor shall 
we discuss intermeddling, whether wanton or 
justifiable, with those industries or contracts 
which are illegal or against public policy. 
The fundamental test in determining if in- 
terference is unlawful will be, ‘‘Has a legal 
right been invaded?’’ If so, the law im- 
poses a liability, since every violation of a 
legal right is a wrong for which a remedy 
must be provided. The trade or profession 
of every man is not only his means for ac- 
quiring property ; it is his property. Though 
not always taxable as a merchantile asset, it 
nevertheless has a greater or less commercial 
value and is as really his property as are the 
goods upon his counters or the books upon 
his shelves. Adam Smith, in his Wealth of 
Nations, says: ‘‘The property which every 
man has in his own labor, as it is the orig- 
inal foundation of all other property, so it is 
the most sacred and inviolable. The patri- 
mony of the poor man lies in the strength 
and dexterity of his own hands, and to 
hinder his employing this strength and 
dexterity in what manner he thinks 
proper without injury to his neighbor is a 
plain violation of this most sacred prop- 
erty;’’! and the same doctrine has been 
clearly enunciated by modern authority: ‘‘A 
man’s business is property — (the plaint- 
iff’s) business of publishing the paper with 
the incidents of its circulation and adver- 
tising, was as much his property as were the 
type and presses upon which the paper was 
printed. A harmful interference with the 
circulation and with the advertising in his 
paper was therefore an injury to his prop- 
erty.’”? 

If we are to regard a legitimate trade or 
business as entitled to the same protection 
as is enjoyed by other species of property, 
then no mano has a legal right to destroy it 
by wanton intermeddling, as he has no right 
to steal or damage another’s portrait or 
plate. He may, by fair means, secure the 
customers of his rival as his own patrons, 
if he keep within the bounds of reasonable 


1 Wealth of Nations, Book 1, Chapter 10. 

2 Bar v. Essex Trade Council, 53 N. J. Eq. 101, 30 
Atl. Rep. 881, 885. Aud see accord: Cooley on Torts 
(2d Ed.), 326; Addison’s Law of Torts (7 Eng Ed.) 
(1893), 7; Ball, Principles of Torts, 3; Ball, Leading 
Cases on Torts, 159, 164; Slaughter House Cases, 
16 Wall. 36, 116; Braceville Coal Co. v. People, 147 Ill. 
66, per Shope, J. 
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individual or trade competition; so also may 
he acquire his neighbor’s plate or picture by 
lawful purchase or under proper legal proc- 
ess. But when he attempts to damage the 
tradesman, laborer or capitalist by attacks 
upon this valuable property right, without 
excuse or justification save the gratification 
of his own whim, caprice, or love of working 
mischief, he has traveled beyond the bounds 
of ligitimate conduct and becomes a mere 
wrongdoer. Hence it isheld that a combina- 
tion of individuals formed for the purpose of 
instituting a boycott against another’s busi- 
ness, and thereby depriving him of trade, is 
unolawful.® The theory upon which the au- 
thorities proceed is that while no one has a 
right to claim exemption from business com- 
petition, yet he has a right to enjoy freedom 
from wanton interference or annoyance 
while conducting his trade; and thouzh 
every man may work for whom he pleases, 
for such wages as he can obtain and may as- 
sociate with whom he will, or let anybody and 
everybody contemptuously and arbitrarily 
alone, yet this freedom gives no right to com- 
bine with others for the sole purpose of 
disturbing, injuring or obstructing another 
in his lawful occupation. By an application 
of the same principle it has been repeatedly 
held that no man has a legal right to attempt 
to prevent third parties from dealing with 
another in the course of his business, where 
the object is to inflict damage and not to 
compete for patronage. The courts concede 
that every one has an absolute right to re- 
fuse to enter into business relations with any 
other person, whether the refusal is based 
upon caprice, prejudice or a wanton desire 
to cause another to suffer. But they declare 
that this privilege is limited to the individual 
action of the party asserting the right, and 
it does not follow that one person may, from 
such motives, influence another to do the 
same thing. Thus it has been held that a 

8 Callan v. Wilson, 127 U. S. 540; Casey v. Cincin- 
nati Union, 45 Fed. Rep. 135; Hopkins v. Oxley Co. 
83 Fed. Rep. 912; State v. Glidden, 55 Conn. 76,8 
Atl. Rep. 890; Barr v. Essex Council, 53 N.!J. Eq. 101, 
30 Atl Rep. 818; Moores v. Bricklayers’ Union, 23 
Cin. Weekly Law Bul. 48, 7 Ry. and Corp. L. J. 108; 
Longshore Co. v. Howell, 26 Oreg. 527, 28 L. R. 
A. 464, 474, semble; Crump v. Com., 84 Va. 923. 

4 Hartnett v. Plumbers’ Assn., 169 Mass. 229, 38 L. 
R. A. 194; Hughes v. MeDonough, 43 N. J. L. 459; 
Ryan v. Burger & Co.,13 N. Y. Supp. 660; Delz v. 


Winfree, 80 Tex. 400, 16S. W. Rep. 11; Boutwell v. 
Marr, 71 Vt. 1, 42 Atl. Rep. 607. 





defendant was liable for loss of patronage in 
the plaintiff’s business, resulting from a 
threat by the defendant to discharge any of 
its employeea dealing with the plaintiff ;° 
that the: plaintiff's employees were liable for 
conspiring to quit work simultaneonsly, 
thereby causing the plaintiff to lose contracts 
with his customers ;° that the defendant was 
liable for threatening the plaintiff’s custo- 
mers with prosecution if they purchased 
specified goods from the plaintiff ;7 that the 
defendant could be enjoined from requiring 
the defendant company’s employees not to 
handle the plaintiff’s freight ;* that the de- 
fendanis were liable for conspiring to dam- 
age the plaintiff in his trade as a lumber 
dealer by urging other dealers to withdraw 
their patronage from him;’ and intimidation 
of customers has been enjoined at the suit of 
one whose business is thereby being ruined.’ 

Another class of cases has arisen in which 
the same doctrine was invoked, respect- 
ing the rights of an employer as against those 
who prevent, or attempt to prevent, 
laborers from working in his _ service. 
If the acts are accompanied by an 
exhibition of force, or their natural effect is 
to occasion fear of bodily injury, the courts 
have not been reluctant to grant extraordi- 
nary relief. Workingmen have been enjoined 
from collecting about the plaintiff’s place of 
business, following and ridiculing his em- 
ployees in order to prevent them from work- 
ing for him ;" they have been restrained from 
displaying a banner in front of the plaintiff’s 
premises, requesting workmen to keep 
away ;” their attempts to coerce an employer 
into discharging employees has been held 
unlawful ;" their distribution of circulars 
sent to employees for the purpose of keeping 
them from a master’s service, and the use of 


5 Internat. Ry. Co. v. Greenwood, 21 S, W. Rep. 
559. 

6 Mapstrink v. Rainge, 9 Neb. 390, 21 Am. Rep. 415. 

7 Buffalo Oil Co. v. Standard Oil Co. (N. Y.), 12 N. 
E. Rep. 825; Emack v. Kane, 34 Fed. Rep. 46. 

8 Toledo Ry. Co. v. Penn. Co., 54 Fed. Rep. 730. 

8 Olive v. Van Patten, 7 Tex. Civ. App. 680, 25 S. 
W. Rep. 428. 

10 Beck v. Ry. Union, 118 Mich. 497, 42 L. R. A. 
407. 

11 Murdock v. Walker, 105 Pa. St. 595, 25 Atl. Rep. 
492; O’Neil v. Behenna, 182 Pa. St. 236, 38 L. R. A. 
382. 

12 Sherry v. Perkins, 147 Mass. 212. 

13 State v. Donaldson, 32 N. J. L. 157. 
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threats or intimidation, have been enjoined ;}* 
they have been prevented from driving away 
the plaintiff’s employees by force, intimida- 
tion or social pressure ;'° defendants have been 
held liable for money obtained from the 
plaintiff by way of fine, paid under the in- 
ducement of a threat that in default of pay- 
ment the plaintiff’s workmen would be called 
out ;'® a defendant bas been found guilty of 
contempt in interfering with the business of 
a receiver operating a railroad, by instigat- 
ing a strike among the receiver’s employees 
for the purpose of preventing his handling a 
certain make of cars; and strikers have 
been found guilty of contempt in ‘‘request- 
ing’’ employees of a receiver to quit work.’ 

While the courts have been prompt to grant 
relief to employers whose business relations 
with their employees have been wantonly in- 
terfered with by third parties, they have 
acted no less readily in behalf of the individ- 
ual workman whose employment an outsider 
has sought todisturb. Upon principle, if any 
employer may sue for damage to his busi- 
ness, occasioned by the loss of his employee, 
so may the latter maintain an action for be- 
ing deprived of his employer. If this result 
be the natural consequence of competition 
between laborers, then the fortunate work- 
man who underbids his rival may retain the 
latter’s situation with impunity. But if an 
interloper seeks, not employment for himself 
or for one in whom he is directly interested, 
but the mere discharge of another, such con- 
duct is wanton, unjustifiable in law, and ac- 


14 Beck v. Ry. Union, 118 Mich. 497, 77 N. W. Rep. 
13. 

15 Old Dominion Co. v. McKenna, 30 Fed. Rep. 48; 
Coeur Co. v. Co., 51 Fed. Rep. 260, 19 L. R. A. 382; 
Blindell v. Hagan, 54 Fed. Rep. 40; Arthur v. Oakes, 
683 Fed. Rep. 310; Com. Steel Co. v. Murray, 80 Fed, 
Rep. 811; Mackall v. Ratchford, 82 Fed. Rep. 41; 
Dickson v. Dickson, 33 La. Ann. 1261; Vegelahn v. 
Guntner, 167 Mass. 92,35 L. R. A. 722; Shoe Co. v. 
Saxey, 131 Mo. 212; State v. Stewart, 9 Atl. Rep. 559. 

16 Carew v. Rutherford, 106 Mass. 1. 

17 Thomas v. Co., 62 Fed. Rep. 803. 

18 United States v. Kane, 23 Fed. Rep. 742. See, on 
the general subject of the rights of employers against 
the intermeddling of third parties with servants or 
employees, Hastings on Torts, 158; Piggott, Law of 
Torts, 360; Addison, Law of Torts (7 Eng. Ed.), 10; 
Jones v. Blocker, 43 Ga. 231; Wharton v. Jossey, 46 
Ga. 578; Walker v. Cronin, 107 Mass. 555; Bixley v. 
Dunlap, 56 N. H. 456; Stille v. Jenkins, 15 N.J. L. 
302; Stout v. Woody, 63 N. Car. 37; Haskins v. Royster, 
70 N. Car. 601; Daniel v. Swearergen, 6 Rich. (S. 
Car.) 297,24 Am. Rep. 471; Huff v. Watkins, 15 S, 
Car, 82, 40 Am. Rep. G80, 





tionable if damage result. Not only is the 
individual laborer injured, but the public it- 
self suffers from the forced inactivity of one 
of its members and producers ; since idleness 
leads to pauperism, and pauperism to misery 
and crime. Nor canit alter the illegal char- 
acter of the actif the employee is serving 
under a contract for an indefinite term. The 
relationship is valuable in the eye of the law. 
One who works by the hour for high wages 
may be more seriously damaged through the 
unjustifiable interference of another than is he 
who labors by the year for a moderate sal- 
ary. If a contract fora year establishes a 
relation which the law protects from wanton 
molestation, so does an agreement for a day 
or an hour; and the employee has a legal 
right to enjoy the undisturbed continuance 
of that relation until it is terminated by the 
employer, acting at his own instance, and not 
through the wanton instigation ofa stranger.’ 

In full accord with the above doctrine it 
has recently been decided that a workman 
may recover in damages against those who 
have wantonly procured the employer to dis- 
charge him;”° and the court declare that 
neither the fact that the term of service in- 
terrupted was not for a fixed period, nor the 
fact that there was no right of action against 
the employer, was a bar to a recovery against 
the third person who thus procured the 
termination of the employment. So long, it 
is said, as the master is willing and ready to 
perform, it is not the legal right, but it is a 
wrong on the part of astranger to induce the 
former to terminate or refuse to perform, 
where the procurement is not reasonably 
justifiable.”) In Moran v. Dunply, infra, Chief 
Justice Holmes, speaking for the Supreme 
Court of Massachusetts, says; ‘‘Even when 
the employment is at will, the fact that the 
employer is free from liability for discharg- 
ing the plaintiff does not carry with it im- 
munity to the defendant who has controlled 
the employer’s action to the plaintiff’s harm. 
The notion that the employer’s immunity 


19 Ball, Leading Cases on Torts, 160; Slater v. How- 
ard, 43 Ga. 601. 604; Walker v. Cronin, 107 Mass, 555, 
564; Noice v. Brown, 39 N. J. L. 569, 572: Benton v. 
Pratt, 2 Wend. 385; Haskins v. Royster, 70 N. Car. 601, 
611. 

20 Chipley v. Atkinson, 23 Fla. 209. 

21See Accord: Lucke v. Clothing Assem., 77 Md. 
396, 26 Atl. Rep. 505; Curren v. Galen, 152 N. Y. 33, 46 
N. E. Rep. 297; Plant v. Woods, 176 Mass, 492, 51 L. 
R. A. 339; Moran v. Dunply (Mass.), 52 L. R. A. 115, 
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must be a non-conductor, so far as any re- 
moter liability was concerned, troubled some 
of the judges in Allen v. Flood (1898), A. 
C. 1, butis disposed of for this common- 
wealth by the cases cited.’’ Some jurisdic- 
tions recognize. an exception to the rule 
above stated, where the contending parties 
are union and non-union workmen, upon the 
ground that it is legitimate trade competition 
for members of one of these classes to secure 
the discharge of members of the other.” 

If those whoattempt to drive another from 
his situation desire to secure it for them- 
selves and take this method of presenting 
their own superior claims or qualifications, 
the law is silent. But generally their pur- 
poseis torid an establishment of men offens- 
ive, because they are not members of some 
organization. The object of the intervening 
parties is fully accomplished if the laborer is 
discharged, whether one of their own number 
is employed to take his place or not. It is 
submitted that such is not legal (7. e., rea- 
sonable) interference. The principles which 
have been applied for the protection of pri- 
vate business and the relationship of em- 
ployer and employee, have received abundant 
recognition in the case of ordinary contracts. 
The weight of authority, both in England 
and the United States, establishes the rule 
that where a stranger wantonly interferes 
with the status of contracting parties by in- 
ducing or persuading one of them to break 
the agreement, he is liable to the person 
damaged. The law regards the rights ac- 
quired by virtue of a contract as property, 
to which the usualrights of property are an- 
nexed ; among which is freedom from wap- 
ton disturbance by strangers to the under- 
taking.”’ The extent to which the protection 


22 Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 21 L. R. A. 
337; Macauley v. Tierney, 19 R. 1. 255, 25 L. R. A. 455: 
Allen v. Flood (1898), App. Cas. 1; Plant v. Woods, 
176 Mass. 492, dissenting opinion of Holmes, C. J. 

23 Pigott, Law of Torts (Eng.), 363, 367; Lumley v. 
Gye, 2 El. & BI 216; Bowen v., Hall, L. R. 6 Q. B. 333; 
Angle v. Ry., 151 U. S. 1; Heaton Co. v. Dick, 52 Fed. 
Rep. 667, 55 Fed. Rep. 23; Doremus v. Hennessy, 176 
Tl. 608, 43 L. R. A. 797; Gore v. Condon (Md.), 40 L. k. 
A. 382, 384; MeCann v. Wolff, 28 Mo. App. 447; Ben- 
ton v. Pratt, 2 Wend. 885; Van Horn v. Van Horn, 52 
N. J. L. 284, 53 N. J. L. 412, 28 Atl. Rep. 6.9; Jones v. 
Stanley, 76 N. Car. 355. Contra: Boysen v. Thorn 
(Cal.), 21 L. R. A. 238; Chambers v. Baldwin (Ky.), 
11 L. R. A. 545; Boulier Bros. v. Macauley (Ky.), 11 
L. R. A. 550; Raycroft vy. Tayntor, 68 Vt, 219, 33 L. R. 
A. 225. 





has been carried is illustrated by a decision 
of the court of appeals of New York, holding 
that where the defendant fraudulently repre- 
sented to a third party that the plaintiff 
would not perform his executory contract to 
purchase goods of the latter, he was liable in 
tort to the plaintiff for depriving him of pos- 
sible benefits under the contract, although 
the agreement was voidable under the statute 
of frauds.*4 

As the status of husband and wife 
arises out of contract, it is reasonable that 
this relationship which the law deems of the 
highest value should be guarded from 
officious intermeddling by third parties, and 
the decisions are clearly to this effect. The 
husband may sue fora disturbance of the 
home by a stranger who acts wantonly and 
from no justifiable motive;*> and the wife 
has a similar right of action against one who 
wantonly interferes with the marriage rela- 
tion by alienating the affections of the hus- 
band.” 

From the foregoing diseussion the rule 
of law may be deduced, that every one 
has a natural right to conduct his trade, 
business, profession, or legal relationship 
arising out of contract free from all inten- 
tional and wanton interference on the part 
of those whose sole object is to damage him 
by reducing his patronage, withdrawing his 
employees, or interrupting the valuable rela- 
tion into which he, by contract, has entered. 

Henry M. Dow. ine. 

Indianapolis, Ind. 


24 Rice v. Manly, 66 N. Y. 82. 

25 Michael v. Dunkle, 84 Ind. 544; Higham v. Van- 
osdol, 101 Ind. 165; Schuneman v. Palmer, 4 Barb. 
225, 228; Hutcheson v. Peck, 5 Jobns, 196. 

26 Foot v. Card, 58 Conn. 1, 18 Atl. Rep. 1027; Bas- 
sett v. Bassett, 20 [1]. App. 543; Haynes v. Nowlin, 
129 Ind. 581; Postlewaite v. Postlewaite, 1 Ind. App. 
478; Reed v. Reed, 6 Ind. App. 317; Jaynes v. Jaynes, 
89 Hun, 40; Breilman v. Paasch, 7 Abb. N. Cas. 
249; Baker v. Baker, 16 Abb. N. Cas. 293; Bennett 
v. Bennett, 116 N. Y. 584, 23 N. E. Rep. 17; Westlake 
v. Westlake, 34 Ohio St. 621; Beach v. Brown 
(Wash.), 43 L.R. A. 114. Contra: Doe v. Roe, 82 
Me. 503, 8 L. R. A. 888; Houghton v. Riee (Mass.), 47 
L. R. A. 310; Dufties v. Duffies (Wis.), 8 L. R. A. 420. 








TRIAL—MISCONDUCT OF COUNSEL—ABUSIVE 
LANGUAGE. 
HUBER v. MILLER. 


Supreme Court of Oregon, March 31, 1902. 
Where there wasevidence tending to show that de- 
fendant and his partner were allied in some manner 
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with the makers of the notes upon which plaintiff’s 
action was brought, and that all were engaged in a 


~' common purpose to obtain money’ on the credit of ir- - 


responsible parties, the court, by allowing plaintiff's 
counsel to designate defendant and his partner as 
vultares and wolves, and as fit subjects for the pen- 
itentiary, did not so abuse its discretion in regard to 
control of counsel and their arguments as to warrant 
a reversal of a judgment in favor of plaintiff. 

WOLVERTON, J.: It is urged with special em- 
phasis that counsel for plaintiff, in his argument 
to the jury, was permitted to go outside of the 
testimony, and to resort to personal abuse and 
vilification to an unwarranted degree, and that 
the case should be reversed on that account, if 
for no other. The most severe of the remarks al- 
luded to are as follows: ‘*Now, if there were 
ever two bunco men in the state of Oregon, those 
two men are Miller and Miller.” ‘*A bunco man 
goes down ordinarily and meets a man at the 
train. He takes the man up town, gains his con- 
fidence, and then takes him into a room and in- 
troduces him to afriend of his, another man, and 
that man fleeces him out of his money. Accord- 
ing to the testimony of these people, that is about 
the basis these men acted upon.’’ ‘You can 
take the testimony of C. W. Miller. It was that 
Elmer Miller went to work and took this man 
into the office of , and left to do the 
work. Put their construction upon it. That is 
the testimony of Elmer Miller,—-he took him to 
—oftice to have fleece him _ there.” 
‘Miller, I say, in regard to your oath of office, 
you led that man along and you worked him; 
you worked him with the Grand Army racket; 
you worked upon the poor vld man’s sympathy; 
you worked upon him until you filched from him 
his money; and [ want the promise you made to 
him to be kept good. I want you to be held to 
your promise.” ‘We tried a bunco man the 
other day in the criminal department of this 
court. but what that man did was a trifle com- 
pared with C. W. Miller, the man who bilked this 
old man out of his money. * * * ‘In the start 
who caused it to be done?’ The Millers, the 
Cooks, and the Howlands, who preyed like vul- 
tures and wolves upon this community for four 
or five years; who, if they had their honest 
deserts, would be in the penitentiary.” 

It is the privilege of the counsel in argument 
to comment upon the evidence and facts proven, 
and to draw all legitimate inferences therefrom. 
In this the law accords to hima large degree of 
freedom, und the means thus accorded is justly 
regarded as most efficient in arriving at the truth. 
The latitude or rangeof argument, however, can- 
not be permitted toextend beyond the facts in evi- 
dence, and it isa just and ample cause for reversal 
where counsel, against objections, are notwith- 
standing allowed to_ state facts pertinent to the 
issues pot in evidence, or to assume in argument 
that such facts are in the case. The jurors are 
triors of fact upon the evidence adduced, which 
is scrutinized in its admission by the court, and 
they must exclude extraneous matters from con- 

















sideration in arriving at their verdict; hence it is 
inconsistent and incompatible with the dictates 
of common justice for counsel to attempt to in- 
fluence them by statements of facts outside the 
range of evidence, or to assume a fact as though 
proven when no such inference can be reason- 
ably drawn from the evidence. ‘True, jurors are 
sworn to try the cause according to the law and 
evidence, and all proper intentions must be ac- 
corded them while in the discharge of their 
functions; but itis not beyond human proba- 
bility that they might be unconsciously in- 
fluenced by adroit statements of facts not per- 
tinent to be submitted to them, interweaving 
them with legitimate testimony; so it has be- 
come a salutary rule of law that if counsel is per- 
mitted to pursue such a course. when timely cb- 
jection has been made, it will constitute cause for 
reversal. Uncalled for personal abuse by counsel 
of parties or their witnesses calculated to inflame 
the passions of the jury, and materially prejudice 
the case adversely to the party complaining, if 
repeated and persisted in after being directed to 
desist, will also afford grounds for a reversal. 
But when arguing within the limits of admitted 
or controverted facts the counsel should enjoy 
the greatest latitude consistent with decorum 
and a reasonable ambition to succeed by honor- 
able means. It is usually, however, within the 
discretion of the trial judge to determine whether 
counsel transcend the limits of professional duty 
and propriety in this particular, and the exercise 
of such discretion is not the subject of review, 
except where they are permitted to travel out of 
the record, or to persist in disregarding the ad- 
monitions of the trial judge, or to indulge in re- 
marks of a material character so grossly unwar- 
ranted and improper as to be clearly injurious to 
the rights of the party assailed. Proff. Jury, § 
250; Weeks, Attys. at Law (2d Ed.) §§ 1112, 1113; 
2 Enc. Pl. & Prac. 727, 747, 749; Tenny v. Mul- 
vaney, 8 Or. 513; State v. Anderson, 10 Or. 448; 
McDonald v. People (Ill.), 18 N. E. Rep. 817, 9 
Am. St. Rep. 547; Paper Co. v. Banks, 15 Neb. 
20, 16 N. W. Rep. 833, 48 Am. St. Rep. 334; 
Schoo! Town of Rochester v. Shaw, 100 Ind. 268; 
Fletcher v. State, 49 Ind. 124, 19 Am. Rep. 673; 
People v. Ah Len, 92 Cal. 282, 28 Pac. Rep. 286, 
27 Am. St. Rep. 103; Tucker v. Henniker, 41 N. 
H. 317; Hickey v. Behrens, 75 Tex. 488, 12S. W. 
Rep. 679; House v. State, 19 Tex. App. 227; 
Snodgrass v. Com. (Va.),17 8. E. Rep. 238; State 
v. Shawen (W. Va.), 20 S. E. Rep. 973; Burton 
v. O’Niell (Tex. Civ. App.), 25S. W. Rep. 1013; 
State v. Emory, 79 Mo. 461; People v. Hess, 85 
Mich. 128, 48 N. W. Rep. 181; Spahn v. People, 
137 Ill. 538,27 N. E. Rep. 688. Now, there is 
evidence in ‘the case upon which an inference 
may be fairly predicated that the plaintiff was 
induced to part with his money by indirection; 
that Miller & Miller were allied in some manuer, 
not fully disclosed, with the makers of the al- 
leged notes; and that all were engaged in a com- 
mon purpose to obtain money on the credit of ir- 
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responsible parties. This condition gave rise to 
the especial characterization by counsel and a 
comparison of the transactions with a bunco 
scheme. However severe the arraignment of the 
parties concerned, the argument was within the 
range of the facts in evidence, and there was no 
manifest attempt on the part of counsel to pur- 
posely drag into the case extraneous facts or 
matters not legitimately before the jury, with a 
view to influencing their verdict. So there was 
no error upon this phase of the question. It must 
be conceded that counsel’s strictures upon the 
firm of Miller & Miller and Cook and Howland 
were extremely severe, and his comparison of 
them, with vultures and wolves, and insistence 
that they were fit subjects for the penitentiary, 
brings the case to the very verge of professional 
propriety in the employment of invective and 
abuse. Objection, however, was at once inter- 


posed, and the ruling of the trial court taken con-. 


cerning the manner of the argument, with the re- 
sult that he was permitted to proceed without 
admonition. By presiding over the trial and 
noting the bearing of the parties and witnesses, 
and the testimony in detail, and having in mind 
the full scope of the case as it appears upon 
questions of fact to be submitted to the jury, the 
trial judge acquires exceptional facilities and ad- 
vantages for determining whether excess in argu- 
ment through invective and abuse is being in- 
dulged in; Lence it is that the appellate court 
will not disturb his ruling touching the matter, 
unless in the exceptional cases above noted. The 
remarks complained of do not fall within the pro- 
scription of the exceptions, and we cannot, there- 
fore, disturb the discretion of the trial court, al- 
though we are impressed that itshould have been 
exercised differently. 
Affirmed. 


Nore —Remarks of Counsel as Reversible Error.— 
In the heat and excitement of a forensic contest, 
statements are often uttered which are either utterly 
indefensible or based upon facts which have their 
only existence in the excited imagination of the 
pleader. Every active practitioner will find ample 
support for this proposition in his own experience. 
We are not inclined to brand this experience as an 
unnatural one. The advocate is interested in a case 
before the court differently from the judge on the 
bench or the jury in thejury box. His judgment has 
been formed ex parte, his bias not unnaturally in- 
clines itself toward everything that seems to favor his 
client and refuses absolutely to indulge any pre- 
sumption in favor of his opponent, either of law or 
fact. In this state of mind he is able not only to pre- 
sent to the court his client’s contention in its most 
favorable and conclusive aspect, but also to uncover 
the shams and subterfuges of the opposing counsel. 
That this is a most necessary and vital element to a 
proper understanding and adjudication of a case 
by court or jury, cannot be seriously questioned. 
Neither is it less important that it should be given 
proper consideration by the trial judgein passing 
upon the propriety of counsel’s remarks addressed 
either to the court orjury. A strong presumption in 
favor of their propriety should be indulged. This is 
not only expedient, but it is sound law. 





In an examination of the cases we will not attempt 
to arbitrarily classify the subject, but will simply 
state the authorities leaving the practitioner himself 


-to. form his‘own opinion as to how far, he may go in 


any direction. In the recent case of Bendetson v. 


.Moody, 100 Mich. 558, 59 N. W. Rep. 252, defendant’s 


counsel, on opening his case, said that witnesses were 
subpcened by plaintiff and, though present and cog- 
nizant of the facts, had not been called, and that he 
desired to have the fact appear of record. It was 
held that the plaintiff baving made out a prima facie 
case, it was not incumbent on bimto anticipate the 
defense by calling such witnesses, and that the re- 
marks were improper. On the other hand it has 
been held that counsel may argue that witnesses were 
not produced because their testimony would be ad- 
verse. Missouri Pacific R. R. v. White, 80 Tex. 202; 
Van Slyke v. Railroad, 80 Iowa, 620; Kircher v. In- 
surance Co., 74 Wis. 470; Grubbs v. Insurance Co., 
108 N. Car. 472, 23 Am. St. Rep. 62; Graves v. United 
States, 150 U.S. 118; Commonwealth v. Haskell, 140 
Mass. 128; Green v. State, 97 Ala. 59. Before, how- 
ever, counsel can properly comment upon the ab- 
sence of witnesses there must be some facts or cir- 
cumstances from which the jury would have the right 
to infer that their testimony would be important and 
material, and it is the duty of the courts to prevent 
such comment in the absence of such testimony. 
Cook v- Insurance Co., 86 Mich. 554. Soalso where 
attorneys engaged in a cause are by rule of court in- 
competent to testify, except by leave of the court or 
by withdrawing from the case, the court may require 
counsel to refrain from comment upon the omission 
to call the opposife counsel asa witness. Freeman 
v. Fogg, 82 Me. 408. So also comments on failure to 
produce witnesses to contradict evidence improperly 
admitted is error. People v. O’Brien, 68 Mich. 468. 
As to failure to call friends who were eye witnesses, 
see Mayes v. State (Tex. 1893), 24 S. W. Rep. 421. 
Other cases holding that. counsel may comment on 
adverse party’s failure to produce witnesses familiar 
with certain facts, might be cited as follows: United 
States v. Candler, 65 Fed. Rep. 208; Sesler v. Mont- 
gomery, 78 Cal. 486, 21 Pac. Rep. 185; Railroad Co. v. 
Morrison, 102 Ga. 819, 29S. E. Rep. 104; Coal Co. v. 
Scheiber, 167 Ill. 639, 47 N. E. Rep. 1052; Brandt v. 
Schuchmann, 60 Mo. App. 70; Robinson v. Woodford, 
87 W. Va. 877, 16S. E. Rep. 602 Authorities holding 
such comments improper under the facts, are as fol- 
lows: Crawford v. State, 112 Ala. 1, 21 South. Rep. 
214; Railroad v. Sokal, 61 Ark. 180, 32 S. W. Rep. 497; 
Steele v. State, 23 Fla. 348, 14 South. Rep. 841; Jobn- 
son v. State, 88 Ga. 606,158. E. Rep. 667; Chase v. 
City of Chicago, 20 Ill. 274. 

One of the greatest temptations of counsel who bas 
been unable to introduce or to obtain any competent 
evidence on acertain material and important phase 
of his case, is to bring it before the court orjury by 
an offer to prove it by incompetent evidence, or by 
inference in framing questions on the examination of 
witnesses, or by assumption on argument that a cer- 
tain fact has been proven when no evidence of such 
fact or anything which would tend to prove such fact 
has been admitted in evidence. This method of man- 
ufacturing evidence, or of getting before the jury 
evidence which could not otherwise get before them 
as incompetent, should be sternly discountenanced 
by the court, and if admitted to go in unrebuked, 
furnishes good ground for new trial or reversal of 
judgment ifthe evidence thus sought to be intro- 
duced was such as would be reasonably calculated to 
affect the verdict of the jury. Thus, where defend- 
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ant made an argument on evidence which was not in- 
troduced, to which the opposite party objected, a 
statement by him to the jury that he claimed nothing 
for such evidence “if it was not putin” was im- 
proper, since it contained an inference that he had 
such testimony. Wood v. Agastines, 72 Vt. 51, 47 Atl. 
Rep. 108. See also Georgia, etc. R. R. v. Pound, 111 
Ga. 6 368. E. Rep. 312; Smith v. Jennings, 121 Mich. 
393, 80 N. W. Rep. 236. This last case was an action 
by an assignee of labor claims against non-residents. 
It was held to be reversible error to permit plaintiff’s 
counsel, in addressing the jury, to speak of the pov- 
erty and suffering of the assignors, of which there 
was no proof, and to denounce the defendants as 
“Sbylocks” from another state. Other cases, not a 
few, sustain the rule that counsel, in addressing the 
jury should not comment on facts notin evidence. 
Robertson y. Railroad, 152 Mo. 382,53 8. W. Rep. 
1082; Heald v. Railroad, 68 N..H. 49, 44 Atl. Rep. 77; 
St. Louis, ete. R. R. v. Waren, 65 Ark. 619; Britton 
v. Railroad, 118 Mich. 491; Chicago, ete. R. R. v. 
Langston, 19 Tex. Civ. App. 568. In Heald v. Rail- 
road, supra, plaintiff was injured at a railroad cross- 
ing by the lowering of the bars used to prevent teams 
from crossing the track, whereby his horse became 
frightened. There was evidence that the bars were 
lowered on this occasion, but no evidence that such 
acts were of frequent occurrence when teams were 
crossing. Plaintiff’s counsel, in his argument, stated, 
in effect, that defendants bad tolerated this danger- 
ous practice for ‘‘all this time,’’—apparently mean- 
ing for a long time. The court held that this 
amounted to testimony given by an unsworn witness, 
and was so prejudicial as to constitute ground for re- 
versal, 

The variety of the cases on this subject is incalcula- 
ble. . We will attempt to give some of the most inter- 
esting andimportant of them. Thus, in the case of 
Hathaway v.Railroad, 124 Mich.610, &3 N.W. Rep. 598, 
the court held that it was not error for ths court to 
prohibit an attorney sitting ten feet from his asso- 
ciate from making suggestions to him while the lat- 
ter was addressing the jury. It has also been held 
that matters shown by the files, not pertaining to the 
trial at bar, and not brought before the jury in con- 
nection with it, cannot be made use ofin argument. 
Blaisdell v. Davis, 72 Vt. 295,48 Atl. Rep.14. Asin 
cases of absence, witnesses’ counsel, in a civil case, 
may comment to the jury on his opponent’s failure to 
produce any available evidence. Concord, ete. 
Power Co. v. Clough (N. H. 1900), 47 Atl. Rep. 704. 
Of course, the activn of counsel in urging illogical or 
absurd deductions from the evidence does not 
amount to misconduct justifying the setting aside of 
a verdict where it does not clearly appear that the 
jury was thereby misled or prejudiced. Hayes v. 
Smith (Ohio, 1898), 8 Ohio Dee. 92. It has been held 
that where counsel asked permission to read inter- 
rogatories to the jury which bad not been produced 
in evidence, it was error for the court to ask the op- 
posing counsel if he had any objections. Bank v. 
Bradley (Ala. 1897), 23 South. Rep. 53. 

What is the proper course to take when improper 
remarks have been made? It has been held that it is 
not necessary for the other party to request a charge 
that the jury shall not consider the remarks, but it is 
enough to reserve an exception. St. Louis, etc. R. R. v. 
Dickens (Tex. 1900), 56S. W. Rep. 124. On the other 
hand, however, the practice of baving all improper 
remarks of counsel in argument understood as ex- 
cepted to, for the purposes of obviating the necessity 
of interruptions, is exceedingly improper, counsel 





having the right to have objections to remarks of op- 
posing counsel passed on by the court at the time they 
are made, and in the presence of the jury. See Penn- 
sylvania Co. v. Greso, 79 Ill. App.127. The mere 
voluntary withdrawal by an attorney of improper re- 
marks in his argument to the jury is insufficient to 
amend the error. Railroad v. Sonders, 178 Ill. 585, 
53 N. E. Rep. 408. The rule is otherwise, however, 
if the withdrawal is made under instructions from 
the court. Wheeler v. Jemison (Mica. 18), 7 N. 
W. Rep. 643; Golder v. Lund (Neb. 1897), 70 N. W. 
Rep. 379.. Asa general rule a judgment will not be 
reversed because of improper remarks of counsel in 
argument when, on objection made, the court inter- 
poses, the jury directed to disregard the statement, 
and the improper remarks are not repeated. Den- 
ver, etc. R. R. v. Nye (Cole. 1897), 47 Pac. Rep. 654: 
Western, etc. R. R. v. Ledbetter (Ga. 1816), 258. E. 
Rep. 663. It is important to be remembered that im- 
proper conduct on the part of counsel in making an 
unautborized statement of fact is not to be corrected 
by “ruling out” the statement, but by instructing the 


' jury to disregard it, or by declaring a mistrial if, on 


account of the grossness or seriousness of the impro- 
priety, the ends of justice so require. See Collins’ 
Park, etc. R. R. v. Ware, 112 Gs. 663, 37 S. E. Rep. 
975. The whole question whether or not the court’s 
instruction to disregard are sufficient depends on 
whether the remarks were of such a serious nature 
as to outlive in the minds of the jury the court’s con- 
dempation. - 








BOOK REVIEWS. 


AMERICAN ELECTRICAL CASES—VOL. 7. 
Specialism in the law seems to be the order of the 

day, both in text book and annotated reports. To 
the latter class belongs the volume which we have 
taken as the subject of this review — volume* 
7 of the American Electrical Cases being a col- 
lection of important cases (excepting patent cases) 
decided in the state and federal courts from 1897 to 
1901 on subjects relating to the telegraph, the tele- 
phone,electric light and power.electric railways, and 
other practical uses of electricity, with annotations 
by Mr. William W. Morrill and Mr. Edward «. 
Keasby,author of Keasby on Electric Wires. This vol- 
ume also contains an index-digest of the complete set 
of American Electrical Cases,seven volumes,reporting 
eases from 1873 to 1902. Among the interesting an- 
notations in this volume are noted the following: 
Rights of Abutting Owners as to Use of Streets for 
Electric Lines, 288; Contributory Negligence of Per- 
sons Injured by Dangerous Appliances, 758; Tele- 
phone Service Contracts, 878; Degree of Care Re- 
quired of Electrical Companies Toward the General 
Public, 756. Electricity it will abundantly appear from 
these cases and annotations has given rise to rules of 
law unthought of by the fathers. Itisa su! ject still 
in plastic formation and one on which the cuurts are 
evidencing commendable anxiety not to so meld the 
law on the one hand as to stifle invention and prog- 
ress in this wonderful invention, nor, on the other, 
to unduly sacrifice human life by failing to hold the 
handlers of this highly dangerous articles to a degree 
of care commensurate with the danger it may entail. 
Every person or business, having anythirg to do with 
electricity, could not keep up with the law on this 
subject to better advantage than by means of the im- 
portant selection of authorities which make up the 
series of the American Electrical Cases. Printed in 
one volume of 940 pages, and published by Matthew 
Bender, Albany, N. Y. 
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JETSAM AND FLOTSAM. 


RIGHT TO FORCIBLY SEIZE REPRINTS OF COPYRIGHTED 
MUSIC IN THE HANDS OF PEDDLERS. 

Where the law is unable to protect individuals in 
the enjoyment of their rights, those individuals are 
apt to take measures for their own protection outside 
the law, and in so doing the lawis likely to be broken. 
This has been illustrated lately by a case of assault 
which was heard in the North London police court. 
There has been lately, as we remarked last week, an 
extraordinary amount of infringement of the copy- 
right of music. Obscure printers have been copying 
the words and music of popular songs, and selling 
them by means of hawkers in the streets in enormons 
numbers for a few pence.’ The names of these print- 
ers do not appear on the songs, and it is either im- 
possible to find them, or else, when found, they are 
discovered to be men of straw. Actions for damages 
and injunctions are, therefore, useless weapons; and 
the owners of the copyright of these songs find them- 
selves without help from the law to gain redress for 
what is morally larceny. In this predicament the 
publishers have organized a band of men who have 
been seizing and destroying the pirated sheets with- 
out any legal sanction. Such acourse was bound to 
lead to a breach of the peace, and it was one of these 
seizures that led to the trivial case of assault referred 
to, the prosecutor being one of the hawkers. In de- 
fense it was urged upon the magistrate that copy- 
right is as much the subject of property asa chattel, 
and that it might be seized if found in the possession 
ef a person who had no right to such possession. It 
was not seriously contended that violence is justifi- 
able in the process of so seizing, and the magistrate 
was merely asked to overlook aslight assault com- 
mited under such circumstances. The magistrate 
very properly refused to take this course, and held 
that the assault could not be justified. The seizure 
itself, even without personal violence, is probably il- 
legal. The paper is no doubt the property of the 
person in possession of it, and the right infringed is 
an intangible thing. It appears, therefore, that the 
unfortunate publishers who own the copyright in 
these songs are really without any legal redress fora 
very serious wrong which is said to be robbing them 
of thousands of pounds. What is the use of an in- 
junction against a street hawker? He merely bards 
over his stock to another of his kind, who sells it for 
their mutual profit; or else he migrates to a different 
part of London, and there continues his dishonest 
trade. Itis simply throwing away money to get in- 
junctions against such persons. This is a very dis- 
creditable state of things, and one which, as we have 
before remarked, demands the immediate attention 
of parliament. It is quite intolerable that persons 
should be thus robbed of valuable property without 
redress.— Solicitor'’s Journal. 


PROLIXITY IN THE PREPARATION OF B&IEFS, 


» The opinion of the New York Court of Appeals in 
Stevens v.O’Neill, should be called to the attention 


of the profession. The action was for false 
imprisonment, ‘tin which the facts. were few, 
simple and unchangeably settled by unani- 


mous aflirmance.” Yet it appears that the 
points presented by counsel for the appellant cov- 
ered 117 printed pages,of which more than two-thirds 
was devoted to quotations from the evidence and from 
adjudg°d cases. As the court of appeals aptly re- 
marks, ‘the entire law governing the subject of false 
imprisonment is so well settled that it could be writ- 





ten in fewers words than are devoted to that portion 
which the counsel deems applicable to this case.’’ 
The court says that it it had been “led to make these 
observations, not simply by this case, but by many, 
of which this is an example.” We trust that this 
protest against a great and growing abuse will be 
heeded. The court of appeals, contrary to the ex- 
pectations entertained by many, bas, with the aid of 
the additionally assigned judges from the supreme 
court, succeeded ia substantially disposing of the ar- 
rears of its calendar, and it is not improbable that, if 
the bar will co-operate, the court may be able here- 
after to keep abreast ofits work. Nothing could be 
a greater hindrance than the practice of submitting 
commonplace and inordinately prolix briefs. The 
court suggests that the use of stenographers has con- 
tributed to the growth of the abuse. This is un- 
doubtedly the fact. Nevertheless, there is a still 
deeper cause—ordinary human egoism. It is dif- 
ficult for a man who has one case, or five cases, or ten 
cases, in charge, to realize the attitude of men like 
judges of the appellate courts, who have hundreds of 
cases constantly crowding upon their attention. The 
average attorney or counsel examines his limited 
number of cases from all points of view and reads a 
large number of authorities, only a limited selection 
from which should be cited in bis briefs. His own 
cases may entirely fill his mental horizon. He often 
inflicts upon his professional friends a series of 
wretched half hours when he persists in rehearsing 
his arguments, citing all authorities, on a railroad 
train or at the club. When he comes to write his 
briefs, their condensation within five, six or ten pages 
would seem to savor of sacrilege. 

The late Justice Miller, of the Supreme Court of 
United States, in an address delivered a few years be- 
fore his death, deprecated the custom of overloading 
the points of counsel with citation of cases and gave 
it as his opinion that a brief should consist of its 
author’s original argument succinctly stated, and 
fortified by a limited number of authorities selected 
with discrimination. - There will usually be found in 
the reports a certain number of adjudieations having 
direct bearing on a controversy. Space devoted to 
analyzing these authorities, to showing how a par- 
ticular decision necessarily controls, how an ap- 
parent precedent the other way, in reality involves a 
different principle, is well employed. But, outside 
of such original work, a ceunsel should confine the 
argumentative part of his points, as the courts of ap- 
peals suggests, to setting forth the positions insisted 
upon, the heads of the argument authorities relied 
upon to support it. Probably the court would be 
willing to view original analytical discrimination be- 
tween close cases as covered by its recommendation 
to ‘‘set forth the position insisted upon by counsel.’ 
Certainly work ef that kind is of valuable assist- 
ance to the court, and, asa rule, is better done on 
paper, and better comprehended when read than 
from oral presentation. 

Against the general evil of trite, prolix briefs, the 
ceurt has now spoken courteously but firmly. It 
would be a disadWantage if the court were “driven to 
make a hard and fast rule upon the subject and to 
provide for its violation by an appropriate penalty.’ 
It is difficult te see what rule could be framed except 
one imposing an arbitrary space limit. There are 
cases in which it is proper to present briefs of con- 
siderable length, and it would be unfair to the clients 
in such litigations as well as withhold desirable help 
from the court, if they came under the same yard- 
stick measure as a case like the one which the court 
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of appeals takes for its present text. The appeal of 
the court is for self-restraint and the exercise of 
sound discretion on the part of the bar.—New 
York Law Journal. 


CONTRIBUTORE NEGLIGENCE OF CHILDREN OF TENDER 
YEARS. 


Shouid the law courts, in considering a defense of 
contributory negligence, treat children of tender 
years as if they were grown-up persons? Ia arecent 
case in Scotland (Horsburgh v. Sheach, Ct. of Sess. 
Cas., 5th series, vol. 3, p. 258), the plaintiff brought 
an aetion on account of the death by accident of his 
son, a child seven years old. The defendant had con- 
tracted to execute certain works in a street in Dun- 
dee, and in the execution of his contract had to make 
use of quantities of sand and coping-stone. Cunning- 
ham street, where the accident occurred, was 
bounded on one side by a mill pond, between which 
and the road was a wall eight feet in height. The de- 
fendant placed a heap of coping-stone, sand, and 
gravel close to this wall, and at the date of the acci- 
dent this heap had accumulated to such an extent 
that its top was within thirty inches of the top of the 
wall. The plaintiff's child, while playing with other 
children on the top of the heap, fell over the wall and 
rolled into the pond itself, where it was drowned. 
For the plaintiff it was contended that the wall was 
constructed for the purpose of protecting persons 
using the street against the dangers of an unfenced 
road, and that the defendant in piling up the heap 
did away with the effect of the wall and rendered the 
pond an open source of danger to the public; and 
that, although it was known that children were in 
the habit of playing onthe top of the heap, the de- 
fendant took no steps, by erecting a fence as a pro- 
tection between it and the pond, to secure these chil- 
dren from danger. The court (the Lord Justice 
Clerk, Lord Young, Lord Trayner, and Lord Mon- 
crieff) dismissed the action, saying that the defendant 
was not bound to contemplate that anyone would 
climb on tothe top of the pile; that if the accident 
had happened to a grown-up person, or a child of ten 
years old, the case would not admit of a shadow of 
doubt. Few persons will question the soundness of 
this decision, though it is not easy to extract a definite 
rule from the number of casesin the reports concern- 
ing the liability for accidents to children. Many of 
these cases relate to accidents from driving in the 
streets. There is natural regret when young children 
at play are maimed or crippled, and there is often a 
strong disposition to throw the blame of what has 
happened to them on the drivers of vehicles, who are 
accused of reckless cruelty. 

- But there are, of course, two sides to the question. 
The difficulty of conducting traffic through the 
crowded streets ofa town is enormously increased by 
the presence of young children, who hurry across the 
road when they are least expected, and look at every 
object except the carriage which is approaching 
them. In a case decided nearly forty years ago (Ab- 
bott v. Macfie, 2 H. & C. 744), where a child jamping 
on the defendant’s shutter whic he had placed 
against a wall in the street was injured, the court of 
exchequer said that the fact of the plaintiff being of 
tender years made no difference, for his touching the 
shutter was for no lawful purpose; and an American 
judge, inacase decided some years afterwards, said 
that it ill became the father, who bad placed his child 
amid scenes of danger, to allege that it was of such 
tender years or feeble mind as to be unable to under- 
stand the danger or to avoid it. But these opinions 





seem, with the lapse of time, to have been modified. 
A workman, living in a large town, and engaged in 
his employment at a distance from his home, could 
not be expected to prevent his young children from 
playing..in the street,and:‘the mother might at the 
same time be disabled by illness. It was felt that the 
existence of children in crowded thoroughfares must 
be recognized, and that in certain circumstances they 
were entitled to special care and consideration. Any 
one who drove sharply down a lane waich he knew 
was used by young children as a playground, would 
have less excuse than one who drove sharply towards 
a group of roughs blocking up the road, knowing that 
this was the only means of making them give way. 
In America, where young children throng the streets, 
and accidents from passing carriages are numerous, 
it has become the practice to leave the question of 
negligence to the jury, even where there could be no 
doubt that a grown-up person would have escaped 
injury. In England some of such cases would no 
doubt be removed from the consideration of the jury, 
on the ground that there was no affirmative evidence 
that the defendant had not used reasonable skill and 
care. The legislature bas of late done something for 
the protection of children, and. we may hope that it 
may some day provide for their safety on the public 
highways.— Solicitor’s Journal. 








HUMORS OF THE LAW. 


A LAWYER’S SPRING POEM. 
Whereas, on certain boughs and sprays 
Now divers birds are heard to sing, 
And sundry flowers their heads upraise, 
Hail to the coming on of spring! 
The songs of those said birds arouse 
The memory of our youthful hours, 
As green as those said sprays and boughs, 
As fresh and sweet as those said flowers. 
The birds aforesaid—happy pairs! 
Love ’mid the aforesaid boughs inshrines 
In freehold nests; themselves, their heirs, 
Administrators, and assigns. 
O busiest term of Cupid’s court, 
Where tender plaintiffs actions bring, 
Season of frolic and of sport, 
Hail, as aforesaid, coming spring! 


A story is told of an Illinois attorney who argued 
to the court one after another of a series of very weak 
points, none of which seemed tothe court to have 
any merit, until the court finally said: *‘‘Mr. 
do you think there is anything in these points?’ to 
which the attorney answered: ‘Well, judge, per- 
haps there isn’t much in any one of them alone, but 
1 didn’t know but your honor would kind of 
bunch .’em.” 


A lawyer once asked the late Judge Pickens, of 
Alabama, to charge the jury that “it is better _ 
ninety and nine guilty men should escape than tha 
one innocent man should be punished.” ‘Yes,’ said 
the witty judge, I will give that charge; but, in the 
cpinion of the court the ninety and nine guilty men 
have already escaped in this county.”’ 


Not long ago Judge Dickey, of the supreme court, 
who hails from Newburgh, was holding court in 
Brooklyn, says the New York Times. The lawyer 
for the defendant in the case before him occupied the 
time of the court by asking practically the same ques- 
tion over and over again, Judge Dickey called his at- 
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tention to this fact once or twice, and finally became 
provoked and said to the lawyer: 

“You have gone over that ground time and time 
again, counselor. Your question suggests ‘crabs’ to 
me—they always go sideways and do not get ahead— 
and I do not like crabs.”’ 

The lawyer pleasantly replied: 

**Well, I am sorry that your honor does not like 
crabs; and I most respectfully differ with you in that 
respect, as well as others. For my part, I like crabs, 
but I do not like lobsters, especially lobsters a la 
Newburgh!” 


Students in law schools, especially the larger ones, 
where the greater number gives unusual courage to 
the more daring, are always delighted when they suc- 
ceed in getting a drive on their professors; and they 
rarely miss a good chance. Une of our correspond- 
ents relates an interesting anecdote of Prof. Jerome 
C. Knowlton, of the University of Michigan law 
school. Prof. Knowlton is familiarly known to every 
alumnus during his day, and every undergraduate 
as “Jerry,” and has endeared himself to a host of ad- 
mirers by his proverbial willingness to good- 
humoredly tell an amusing story on occasion, or to 
give or take a drive. On a certain day during a 
lecture by Professor Knowlton on Criminal Law, he 
related, to illustrate a point, the factsin acase in 
which a defendant charged with murder had, in t 
drunken frenzy, thrown a lamp at his mother-in law. 
The missle, however, flew wide of the mark, struck 
the man’s wife on the head and killed her. A brigha 
youth on the back seat sung out, at the conclusion of 
the statement of facts: ‘Professor, if the lamp had 
struck the mother in-law and killed her, would it 
have been justifiable homicide?” 
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1. ACCORD AND SATISFACTION—Part Payment.—Part 
payment of liquidated debt does not discharge the bal- 
ance, though accepted and receipted for in full.— 
Evers v. Ostheimer, 74 N. Y. Supp. 872. 


2. ACCORD AND SATISFACTION — Tender of Amount 
Less than Due.—The tender by a debtor of less than 
the sum due in full paym-nt, and its acceptance by 
the creditor as part payment, held not an <y apd 
satisfaction.—Perin v. Cathcart, lowa, 89N. W. Rep. 
12. 

3. ADVERSE POssEssiOn—Tacking.—W here owner of 
property sold on execution thereafter buys it from 
purchaser attax saleon assessment against the pur- 





chaser at execution sale, be can, for purposes of pre- 
scription, tack his vendor’s possession to his own.— 
Gauthbies v. Cason, La., 31 South. Rep. 386. . 

4. ALTERATION OF INSTRUMENTS — Filling Blanks.— 
Defense of fraudulent alteration by filling in blanks 
negligently left by maker of non-negotiable instru- 
ment held not available in an action thereon by as- 
signee.—C. R. Smith & Co. v. Holzhauer, N. J.,50 Atl. 
Rep. 683. 

56. APPEAL AND ERRrOR—Clerk’s Lacheés in Tranemit- 
ting Record.—The clerk’s laches in transmitting tran- 
scripts of appeals to the supreme court will not excuse 
the laches of an appellant in failing to see that the 
transcript was in fact sent up in proper time.—Fain v. 
Southern Ry. Co., N. Car., 408. E. Rep. 818. 


6. APPEAL AND ERROR—Direct Appeal on Special Is- 
sue.—A direct appeal to the supreme court on the 
special issue of the legality of a tax does not prevent 
the parties from contesting in some other appellate 
court the issues involved, if the case is otherwise ap- 
pealable.—State v. Tolman, La., 31 Sonth. Rep. 820. 


7. APPEAL AND ERROR—F allure to File Brief.—Where 
no argument or brief is filed 380 days before an appeal 
is assigned for hearing, appellee’s motion to have the 
cause submitted on the record as it appears should be 
granted.—Backus v. Lawbaugh, Iowa, 89N. W. Rep. 
26. 

8. APPEAL AND ERROR—Motions and Proceedings.— 
Motions and proceedings not part of the record can 
be presented for review only by case-made or bill of 
exceptions embracing them in the transcript.—Men- 
ten v. Shuttee, Okla., 67 Pac. Rep. 478. 

9. APPEAL AND ERRrOR—Presumption asto Term.— 
In absence of showing in record, it will be presumed, 
in support of judgment and ruling on motion for new 
trial, that such motion was not made at term at which 
verdict was rendered.—Guernsey v. Fulmer, Kan., 67 
Pac. Rep. 453. 

10. APPEAL AND ERROR — Submission of Abstracts 
Without Exceptions.—Where a cause is submitted on 
abstracts of record, without any exceptions, the court 
will congider tbe case upon the abstracts alone, and 
where they contain no assignment of ¢rrors, it will be 
dismiesed.—Ferris vy. Spafford, Fila., 31 South. Rep. 
846. 

11. APPEAL AND ERROR—Submission of Record With- 
out Exceptions.—Where a cause is submitted on ab- 
stracts of the record, without any exceptions thereto, 
and they do not contain any assignments of error, the 
cause will be dismissed.—Gale v. Anderson, Fia., 31 
South. Rep. 350. 

12, APPEARANCE—Divorce.—A defendant in an action 
for divorce, alimony, and custody of children, enter- 
ing an appearance to contest the right to the custody 
ofthe children, enters a general appearance.—Aber- 
crombie v. Abercrombie, Kan., 67 Pac. Rep. 589. 

18. ARBITRATION AND AWARD — Setting Aside.—In a 
suit to set aside an arbitrator’s award ofa fire Insur- 
ance loss, allthe insurance companies who were par- 
ties tothe arbitration agreement are necessary par- 
ties.—Michels v. Western Underwriters’ Assn., Mich., 
89 N. W. Rep. 56, 

14. ABREST—Misdemeanor.—A police officer cannot 
arrest fora misdemeanor, without a warrant, on bis 
own suspicion or hearsay.—leople v. Glennon, 74 N 
Y. Supp. 794. 

15. ASSAULT AND BATTERY — What Constitutes.—An 
instruction that if certain persons assaulted another, 
and either one of them was armed with a deadly 
weapon, and either one ofthem assaulted sucb other 
person with the weapon, then the others are guilty, 
held erroveous.—Easterlin v. State, Fia., 31 South. 
Rep. 350. 

16. ASSIGHMENT—Real Party in Interest.—An as- 
signee of an itemized verified account is not the real 
party in interest, and cannot sue thereon in his own 
name, where by an oral agreement he had agreed to 
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pay the full amount, when collected, to his assignor. 
—Stewart v. Price, Kan., 67 Pac. Rep. 553. 

17. ATTACHMENT—Jurisdiction.—Under Code §§ 524, 
526, 4205, the court of one county acquires no jurisdic- 
tion ofa suit against a non-resident, commenced by 
attachment by the levy on defendant’s property in an- 
other coupty.—Kress v. Porter, Ala., 31 South. Rep. 
377. 

18. ATTORNEY AND CLIENT — Disbarment.—An attor- 
ney, against whom charges are made with a view to 
his disbarment, is not entitled to be present at the sit- 
tings of the commission, created by xrule of the su- 
preme court, at which such charges are being investi- 
gated.—State v. Fourchy, La., 31 South. Rep. 325. 

19. ATTORNEY AND CLIENT — Lien on Will.—An attor- 
ney who drew a will and performed other services for 
the testator has not the right to retain possession of 
such will until his bill for such services is paid.—Jn re 
Bracher’s Will, N. J., 51 Atl. Rep. 63. 

20. BANKRUPTCY — Claimant of Property Attached.— 
Claimant of property attached as belonging to a bank- 
rupt held not entitled to have the property delivered 
to him andthe attachment discharged on motion in 
the attachment proceedings.—New Orleans Acid & 
Fertilizer Co. v. Griseom, Miss., 31 South. Rep. 336. 

21. BANKS AND BANKING—Payment of Interest.—A 
charge that a savings bank, if it did pay interest to its 
depositors, could agree at what time it would pay in- 
terest and in what amounts, was proper.—Dottenheim 
v. Union Sav. Bank & Trust Co., Ga., 40S. E. Rep. 825. 


22. BANKS AND BANKING — Unauthorized Acts of 
Cashier.—A corporation held not bound by the unau- 
thorized act of its cashier in accepting a deed, in set- 
tlement of a claim, executed to the cashier in his indi- 
vidual name.—H. J. Mohlman Co. v. Reikers, 74 N. Y. 
Supp. 848. 

23. BENEFICIAL ASSOCIATIONS—Suspension.—Member 
of mutual benefit association held not liable to sus- 
pension because of non-payment of dues for a month, 
during part of which he was entitled to sick benefits.— 
Albrecht v. People’s Life & Annuity Assn., Mich., 89 N. 
W. Rep. 44. 

24. BiGaMy—Honest Belief in Validity of Divorce.— 
Where a defendant, prosecuted for bigamy, under- 
takes to show that he contracted the second marriage 
in the honest belief thatthe first had been dissolved 
by a decree of divorce, the burden is on him to show 
reasonable grounds for such belief, and that he did so 
believe.—State v. Cain, La., 31 South. Rep. 300. 


25. BILLS AND NOTES—Attorneys’ Fees.—A declara- 
tion alleged the making of a note providing for attor- 
ney’s fees at maturity, and that oneT and the defend- 
ants guarantied the note, isnot demurrable on the 
ground that it charges liability on the part of all the 
defendants for attorney’s fees, but shows on its face 
that only the maker of the note was liable therefor.— 
Little v. Bradley, Fia., 31 South. Rep. 342. 


26. BILLS AND NOTES—Illegal Consideration.—Where 
defense to note is that it was for an illegal considera- 
tion, of which indorsee has notice, if defendant proves 
either fact, burden is on plaintiff to show that heisa 
bona fide holder without notice.—Wing v. Martel, Me., 
50 Atl. Rep. 705. 

27. BILLS AND NOTES—Rigbt of Receiver of a Bank.— 
A receiver ofa bank, who has possession of a note 
executed in favor of a third person, held entitled 
thereto as against the latter’s administrator, even 
though the note is net indorsed.—Dickerson v. Cass 
County Bank, Iowa, 89 N. W. Rep. 15. 

28. BILLS AND NOTES — Wrongful Indorsement to 
Bona Fide Holder.—W here defendant gave his note to 
the order of agents, and they negotiate such note toa 
bona fide indorser, he can collect the note, whether the 
debt to such principal is caneelled or not.—McCormick 
v. Warren, Conn., 50 Atl. Rep. 740. 

29. Bonps—Statement as to Bond Being One of a 
Series.—Where a railway bond contains a statement 





that it is one of a series of bonds secured by a mort- 
gage to a trustee, it puts a purchaser thereof on in- 
quiry as to all the powers of the trustee on fore- 
closure.—Grant vy. Winona & 8. W. Ry. Co., Minn., 89 
N. W. Rep. 16. 

30. BOUNDARIES—Sufliciency.—Where, in gm action 
to settle a disputed boundary, the location of a sec- 
tion corner by commissioner held sufficient for the 
purposes of the action, though he cannot fix it so as 
to be binding on the parties interested in such corner 
who are not parties to the action.—Newton v. Temple- 
man, Iowa, 89 N. W. Rep. 24. 

31. CARRIERS—Condition of Track. — Under com- 
plaint for negligently running car,so as by alurch 
thereof to throw plaintiff out, evidence of condition 
of track and rails is admissible.—Fitch v. Mason City 
& Clear Lake Traction Co., lowa, 89N. W. Rep. 33. 


82. CHATTEL MORTGAGES—Crops.—Though crops not 
in existence when a leasvw was made were not subject 
to mortgage at common IJaw, a mortgage of them was 
valid as an executory agreement or equitable mort- 
gage.—Ke!ley v. Goodwin, Me., 50 Atl. Rep. 711. 

83. CHATTEL MORTGAGES—Foreclostre.— Foreclosure 
of chattel mortgage extinguishes it, so that subse- 
quent sale of note secured does not carry mortgage 
with it.—Ros3 v. Aber, Kan., 67 Pac. Rep. 457. 


34. CONFLICT OF Laws—Contracts.—A recovery can- 
not be had in Rbode Island on a note executed in 
Massachusetts, which is legal and valid under the laws 
of the latter state, when itis contrary to the public 
policy of the former state.—Winward v. Lincoln, R.I., 
51 Atl. Rep. 106. 

35. CONSTITUTIONAL LAW — Delegating Legislative 
Powers.—Act March 5, 1901, authorizing the change of 
county boundaries, held not unconstitutional asa 
delegation of legislative powers, in providing that it 
should only take eifect on a vote of the electors in the 
district affected thereby. — Jackson v. State, Ala., 31 
South. Rep. 380. 

36. CONTRACT—Prevention by Other Party.—Wherea 
contractor, after part performance, is prevented by 
the other party from completing the work, he may 
either treat the contract as still in existence and sue 
for its breach, or as rescinded and sue in assumpsit for 
what he has done.—North v. Mallory, Md., 51 Atl. Rep. 
89. 

37. CORPORATIONS — Authority of President. — The 
question as tothe authority of the president of a cor- 
poration to contract depending on the construction of 
the articles of incorporation and not on evidence of 
custom, is for the court. — Groeltz v. Armstrong Real 
Estate Co., lowa, 89 N. W. Rep. 21. 


38. CORPORATIONS — Effect of Transfer of Stock on 
Books of Company.—Where, pursuant to negotiations 
for a trade of bank stock for land, the stock is trans- 
ferred on the books of the bank before the trade is 
consummated, such transfer is not conclusive, but 
only prima facie evidence of ownership.—May v. Mc- 
Quillan, Mich., 898. W. Rep. 45. 

39. CORPORATIONS — Epjoining Voting of Proxies.— 
Where a majority of stockholders issued under an 
agreement proxies to two persons to vote stock as 
they might deem best, on the failure of the holders to 
agree, equity would not enjoin one of the stock- 
holders from voting his stock.—Sullivan v. Parkes, 
74.N. Y. Supp. 787. 

40. CORPORATIONS — Forfeiture.—To warrant, forfeit- 
ure of corporation’s charter, there must have been 
ultra vires acts, willful and cuntinued, and relating to 
some franchise granted.—State v. Southern Building 
& Loan Assn., Ala., 31 South. Rep. 375. 

41, CORPORATIONS— Misuse of Franchise.—Where a 
private corporation, created by a state law, misuses 
its franchise, and the acts are willful and repeated, 
they constitute ground for the forfeiture of the fran- 
chise.—State v. New Orleans Waterworks Co., La., 31 
South. Rep. 395. 
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42. CORPORATIONS—Personal Liability of Non-Resi- 
dent Stockholders. — Statutory personal liability of 
non resident stockholders may be enforced extrater- 
ritorially in any court of competent jurisdiction, ex- 
cept where the rights of the citizen in the state of the 
forum are prejudiced or its public policy contra- 
vened.—Childs v. Cleaves, Me., 50 Atl. Rep. 714. 

43, CosTs—Apportioning Costs.—Where a defendant 
tets up a counterclaim, and the jury, being instructed 
to rendera verdict for any difference, return a ver- 
dict for plaintiff for less than his demand, it is proper 
to apportion the costs.—Melick v. Lyon, Iowa, 89N. 
W. Rep. 33. 

44. CRIMINAL LAwW—Venue.—A homicide occurring in 
that portion of B county attached to C county by act 
of March 5, 1901, on the day of election to determine if 
such portion of the county shall be transferred toC 
county, and before the polls were closed, is within the 
jurisdiction of B county. — Jackson y. State, Ala., 31 
South. Rep. 380. 

45. CRIMINAL TRIAL — Challenging Correctness of 
Charge.—To challenge the correctness of a legal propo- 
sition involved in a charge, it is sufticient to point out 
the particular part objected to, and to say that itis 
not a legal charge. — State v. Weston, La., 31 South. 
Rep. 383. 

46. CRIMINAL TRIAL — Continuance. — Refusal of a 
continuance for an absent witness is not erroneous, 
where the affidavit fails to state that the applicant 
expects to procure said testimony at the next term.— 
Kasterlin v. State, Fia,, 31 South. Rep. 350. 

47. CRIMINAL TRIsL— Order of Further Investigation 
by Grand Jury.—W here the court, no indictment hav- 
ing been found against a defendant, enters an order 
of continuance for further investigation by the grand 
jury, the life of the mittimus is preserved, and the de- 
fendant can properly be detained thereunder.—Young 
v. State, Ala., 31South. Rep. 373. 

48. DEATH.—Damages for Boy’s Death.—Verdict for 
$200 for death of boy six years old held grossly inade- 
quate.—Gubbitosi v. Rothchilds, 74N. Y. Supp. 775. 


49. DEATH — Damages for Death of Child.—Verdict 
for $300 for death of cbild held inadequate.—Willsen v. 
Metropolitan St. Ry., 74 N. Y. Supp. 774. 


50. DESCENT AND DISTRIBUTION — Contracts Binding 
Heir.—An heir at law, claiming to inherit realty, is 
bound by a valid contract made by his ancestor while 
in life.—Oliver v. Powell, Ga., 40S. E. Rep. 826. 

51. DESCENT AND DISTRIBUTION — Effect of Heirs Ig- 
noring Will.—Wherethe heirs of a testate succession 
ignore the will, and the estate with their consent is 
administerec by an administrator, they cannot there. 
after, as against third persons, object that the pro- 
ceedings were illegal.—Ray v. McLain, La., 31 South, 
Rep. 315. 

52. DISCOVERY — Right to Examination Before 
Trial. — Right of plaintiff to an examination before 
trial held not lost by laches, if the motion for an ex- 
amination is made in reasonable time before trial.— 
Haebler v. Hubbard, 74N. Y. Supp. 982. 

53. DIVORCE — Permanent Alimony. — Where it ap- 
pears, on decree for complainant in divorce, that she 
isin good healthjand supporting herself, in the ab- 
sence of any reason showing why permanent alimony 
should be allowed, an order for the same will not be 
made.—Abele v. Abele, N. J., 50 Atl. Rep. 686. 

54. DOWER—Out of a Remainder Expectant.—A wife 
held not dowable out of lands in which her husband 
had no estate other than a remainder expectant on 
the determination of the life cstate. — Sammis y. 
Sammis, R.I., 51 Atl. Rep. 105. 

55. ELECTRICITY—Effect of Giving Free Pass to Line- 
man.—A pass issued by an elevated railroad company 
to a telegraph lineman, entitling him to free passage 
through defendant’s station and onto its structure, 
upor condition that be assumed riek of all accidents 
occurring thereon, held not to debar such lineman 





from recoving for injury received while on such 
structure.—Wagner v. Brooklyn Heights R. Co., 74 N. 
Y. Supp. 809. 

56. EMINENT DOMAIN— Date of Title Acquired. — 
Where an appeal istaken from an award in condem- 
nation, and judgment is entered for damages to the 
owner and granting the land to the railroad company, 
the title thus acquired dates from the date of the filing 
of the award.—State v. Chicago, St. P.,M.&O. Ry. 
Co., Minn., 89 N. W. Rep. 1. 

57. EVIDENCE—Exemplifying Surrogate’s Records.— 
Surrogate may exemplify the records of his office un- 
der act of congress, making necessary certification as 
judge and clerk.—Steele v. Queen, N. J.,50 Atl. Rep. 
668. 

58. EvVIDENCE—Failure to Produce Necessary Books. 
—Where a private corporation falls, in proceeding to 
forfeit its charter for excessive charges,to account 
for certain books, it must be held guilty of negligence, 
and can derive no advantage from their loss.—State v. 
New Orleans Waterwoiks Co., La., 31 South. Rep. 395. 


59. EVIDENCE — Portions of Lettter as Evidence. 
—Where portions of a letter offered in evidence are 
admissible, a general oljection to the entire letter 
does not authorize its exclusion.—Perin v. Cathcart, 
Iowa, 89N. W. Rep. 12. 


60. FX&CUTION—Lien of Levy Lost.—Where a consta- 
ble, after levy on goods, returns the execution, with- 
out selling, and a term elapses without the issue of an 
alias execution, the lien of the levy is lost, under Code, 
§§ 1892, 2666.—Chaney v. Buford Lumber Co., Ala., 31 
South. Rep. 369. ‘ 

61. EXECUTION—Owner’s Possession After Levy.— 
Where property is seized by the sheriff in execution, 
the owner’s possession is broken, and, on delivery to 
purchaser at the subsequent judicial sale, he stands as 
a third person to the property.—Gauthier v. Cason, 
La., 31 South. Rep. 386. 

62. EXECUTION—Sale of Goods After Levy to Bona 
Fide Purchaser. — Where, after execution levy on 
goods, the constable, by direction of plaintiff’s attor- 
ney, allows the judgment debtor to remove the goods 
to another precinct, and he there sells them for value 
toa bona fide purchaser, he acquires the title of the 
defendant, unaffected by any claim of the plaintiff in 
the execution.—Chaney v. Buford Lumber Co., Ala., 31 
South. Rep. 369. 

63. EXECUTORS AND ADMINISTRATORS—Payment of 
Claims not Proved.—Where an administratrix has 
paid valid mortgages, which were not proved as 
debts, she should be allowed credit for the amounts 
89 paid in her final account.—Russell v. Wheeler, 
Mich., 88N. W. Rep. 73. 

64. EXTRADITION — Brought into State on Federal 
Charge.—Party arrested on a federal charge and trans- 
ferred to another state held not entitled to return to 
the state where he was originally arrested, on being 
delivered by the federal authorities to the state au- 
thorities to be tried for an offense against the laws of 
the state.—Jn re Little, Mich., 89 N. W. Rep. 38. 

65. EXTRADITION—Finding of Governor.—Findivg by 
governor that person demanded in extradition was a 
fugative from justice held to justify defendant’s appre- 
hension and removal, in the absence of contrary 
proof.—Katyuga v. Cosgrove, N. J., 50 Atl. Rep. 679. 


66. Foop—Sale of Oleomargarine.—Under Code Md. 
art. 27,§90, an indictment charging defendant with 
selling oleomargarine to a person who asked for but- 
ter need not allege that the oleomargarine was “‘fraud- 
dulently” sold.—Fox v. State, Md.,50 Atl. Rep. 700. 

67. FraupD—As to Value of Corporate Stock.—Repre- 
sentations of a director and stockholder of a eorpora- 
tion astothe value of stock exchanged by him for 
real estate held statements of fact sufficient to afford 
a basis for an action of deceit.—Shelton v. Healy, 
Conn., 50 Atl. Rep. 742. 

68, FRAUD—In Sale of Corporate Stock.—The fact that 
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a person, induced to purchase stock in a corporation 
by the fraudulent representations of an officer, is 
afterwards employed by the corporation, cannot re- 
lieve such officer from liability.— Mahoney v. O'Neill, 
74N. Y. Supp. 918. 

69. Fraups, STATUTE CF—To Puy for Buildirg Ma- 
terial.—A verbal promise, made by one who had em- 
ployed acontractorto build a house, to pay forthe 
material ordered by the contractor, held not within 
the statute of frauds.—Cedar Valley Mfg. Co. v. Star- 
bard, Iowa, 89 N. W. Rep. 14. 

70. FRAUDULENT CONVEYADCES — AB Against Subse- 
quent Creditors.—A conveyance by a devtor to a mem- 
ber of his family, tainted with actual fraud against 
his creditors and not accompanied by an open and no- 
torious change of possession, is fraudulent under or- 
dinary circumstances 8s against sul scquent, as well 
as existing, creditors.--Perrine v. Perrine, N. J., 50 
Atl. Rep. 694. 

7i. FRAUDULENT CONVEYANCES — Giving Demand 
Nute and Mortgage.— The givirg of a demand note and 
chattel mortgage by a debtor to one whom he is in- 
debted he'd to involve no question of unlawful prefer- 
ence. — New York County Nat. Bank v. American 
Surety Co.,74N. Y. Supp. 692. 

72. FRAUDULENT CONVEYANCES— Mortgaged Property 
in Trust.—A mortgagee in foreclosure cannot defeat 
the claims of creditors of the mortgagor, who contend 
that the mortgage is in fraud of their rights, by show- 
ing that the mortgagor holds the property in trust. — 
Kelliher v. Sutton, luwa, 89 N. W. Rep. 26. 


73. GaMING — Purchase of Stock on Margins.—A pur- 
chase of stock on margios, which contemplates the act- 
ual del.very of the stock and the full pyuyment of the 
price, if demand is made therefor, is a bona fide pur- 
chase thereof, and not invalid as a wager contract; 
and the indebtedness arising therefor is a valid con- 
sideration for a note.—Winward v. Lincoln, R. I., 51 
Atl. Rep. 106. 


74. GARNISHMENT — Fund in Payment of Svoliation 
Claim.—A fund awarded to and in possession of an ad- 
ministrator in payment of French spoliation claim, 
as authorized by 30 Stat. 1191,and to be dist: ibuted to 
certain beneficiaries, held not subject to garnishment 
for the debts of the beneficiaries. — Thurston v. Wil- 
mer, Md., 51 Atl. Rep. 96. 

75. G F1s—Delivery of Gift Inter Vivos.—A gift inter 
vivos of shares of capital stock is invalid, unless ac- 
companied by actualor constructive delivery, or evi- 
denced by an assignment in writing. — Kernochan v. 
Russell, 74 N. Y. Supp. 841. 

75. GiFTs—Saving Bank Deposit—A gift of a savings 
bank deposit is none the less a gift becausea power of 
revocation is retained by the donor in bis lifetime and 
enjoyment is pustponed until his death. — Dunn vy. 
Hough:on, N. J., 51 Atl. Rep. 71. 

77. GiFTts—Tenants in Common.—The fact that the 
recipients of a gift of a mortgage are tenants in com. 
mon with the mortgagor in the mortgaged property 
does not invalidate the gift or prevent the enforce- 
ment of the mortgage by such assignees.— Holmcs v. 
Holmes, Micb., 89 N. W. Rep. 47. 

78. Highways—Assessment. — The statute “authoriz- 
ing an assessment for street improvements in accord- 
ance with the front-foot rule, and without regard to 
special benefits, is not unconstitutional. — Ft. Dodge 
Electric Light & Power Co. v. City of Ft. Dodge, Iowa, 
89 N. W. Rep. 7. 

79. HUSBAND AND WIFE—Act of Purchase.—When a 
wife buys property with her separate funds, the act of 
purchase need not recite that she is buying with her 
separate funds and for her sole account.—Succession 
of Burke, La., 31 South. Rep. 391. 

80. INDEMNITY — Interest.—Where defendant agreed 
that, if he failed to pay a mortgage on certain prop- 
erty, he would pay a note for thatsum executed by 
him to plaintiffs, and he paid the interest on the mort’ 





gage, he was not liable for interest on the note.— 
Stearns v. Stearns, Mich., 89 N. W. Rep. 41. 

81. INDEMNITY — Mortgage Property as Security.— 
Where property is mortgaged to answer forthe debt 
of another, it occupies the position of asurety, and 
anything which will discharge an individual surety 
will under like circumstances discharge the property. 
—Finnegan v. Janewsy, Minn., 89 N. W. Rep. 4. 

82. INDEMNITY — Offer of Employee to Account.— 
Where there is evidence, in an action on an agent’s 
bond, of a breach by a refusaito account, it is not er- 
rorto exclude evidence thatthe agent afterwards of- 
fer: d to account.—Dr. Blair Medical Co. v. United 
States Fidelity & Guaranty Co., lowa, 89 N. W. Rep. 20. 

83. Is FANTS—Next Friend.—A married woman being 
improperly made next friend in an action by an in- 
fant, petition may be amended by substituting an- 
other “s next friend.—Sayage v. Smith, Ala., 31 South. 
Rep. 374. 

84. I SURANCE — Validity of Acts Providing for Serv- 
ice on Representatives.—A statute providing that 
those who represent insurance companies within the 
limits of a state shall be considered agents upon whom 
service of process may be wade violates no provision 
of the constitution of the United States.—Milwaukee 
Trust Co. v. Germania Ins. Co., La., 31 South. Rep. 
298. 

85. LYTERPLEADER — Another Claimant.—A bona fide 
indorsee of a note does not waive any rights by con- 
senting that one who claims to own the debt which the 
note was given to satisfy may interplead in his action 
to col ect the note.—McCormick v. Warren, Conn., 50 
Atl. Rep. 740. 

86 INTOXICATING LIQUORS — Unjustly Prosecuting 
Only One Saloon.—Town authorities cannot a: bitrarily 
single out acertain licensed saloon, and deciare it a 
Duisance, and order it closed, and fine the proprietor 
if hs does not obey the order.—De Blanc v. Town of 
New Iberia, La., 31 South. Rep. 311. 


87. INTOXICATING LIQUORS — Selling to Separate Par- 
ties as Separate Offenses.—A conviction for selling 
beer to B held not a bar to « prosecution for selling on 
the same day whisky to A.—State v. Heard, La., 31 
South. Rep. 384. 


88. INTOXICATING LIQUORS—Wife’s Damages.— Where 
condition of husband is caused by intoxicating liquors 
sold by several persons, one is not liable for all the 
wite’s damages therefrom.—Bellison v. Apland, Iowa, 
89 N. W. Rep. 22. 

89. Joay—Challenges.—Jurors residing in a portion 
of a county which had been attached to another 
county before they are drawn and summoned as jurors 
are disqualified and subj ctto challenge for cause.— 
Jackson vy. State, Ala., 31 South. Rep. 380. 

90. Jory—Suit for Penalty.—It is error, in a suit for 
penalty under act regulating practice of pharmacy, to 
refuse a trial by jury.— Harmanv. Board of Pharmacy, 
N. J., 50 Atl. Rep. 662. 

9i. JUSTICES OF THE PEACE—Jurisdiction.—Where 
justice, when defendant is entitled to jury trial, re- 
fuses it, he is thereafter without jurisdiction.—Har- 
man Vv. Board of Pharmacy, N. J., 50 Atl. Rep. 662. 

92. LANDLORD AND TENANT — Damage from Leaks.— 
Where a tenant left h's goods in a building after 
knowledge ‘hat the roof was leaky, he cannot recover 
of his landlord for damages by water.—Klausner v. 
Herter, 74N. Y. Supp. 924. 

93. LANDLORD AND TENANT—Eviction from Land- 
lord’s Fumigating.—A landlord’s fumigating, repaper- 
ing, and repainting, under order of the board of 
health,the apartments of atenant having the smal!- 
pox, is not an eviction of the tenant.—Beakes v. Haas, 
w4N. Y. Supp. 843. 

94. LANDLORD AND TENANT— Lease of Farm on 
Shares.—A contract with the owner of a farm to culti- 
vate the farm for acertain period for a certain share 
of the crop does not create the relation of landlord 
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and tenant, though the contractor occupies the farm 
buildings while so employed.—Gray v. Reynolds, N. 
J.,50 Atl. Rep. 670. 

95. LANDLORD AND TENANT—Right of Tenant to Farm 
Crops.—The tenant of a farm in general, is the owner 
of the crops, and has authority to sell or mortgage 
them.—Kelley v. Goodwin, Me., 50 Atl. Rep. 711. 

96. LICENSES—Legal Classification.—In assessing a 
licenses tax on classes into which trades and profes- 
sion are divided, the tax is not unconstitutional, if the 
classification be equal and uniform on ail persons in 
the same class.—Browne v. Se'ser, La., 31 South. Rep. 
290. 

97. LICENSES — Money Loaning.—A person opening 
an office, and advertising that he has money to loan, 
and making daily loans, held to carry on the business 
of money loaning, and to be subject to a license, 
though the money loaned be his own.—State v. Tol- 
man, La., 31 South. Rep. 320. 

98. LIFE ESTATES—Taxes.—A life tenant is liable for 
taxes accruing during the continuance of his estate.— 
Jeffers v. Sydnam, Mich., 89 N. W. Rep. 42. 

99. LIFE INSURANCE — Cancellation.—Contention by 
insured that the policy is not renewed, and that there- 
fore he does not owe the premium, does not cancel It. 
—Tucker v. Dairy Mut. Ins. Co., Iowa, 89 N. W. Rep. 37. 

100. LIFE INSURANCE — Surrender by Infant.—Per- 
sonal representatives of an infant held not entitled to 
recover on a life insurance policy which the infant in- 
sured had surrendered to the company.—Pippen v. 
Mutual Ben. Life Ins. Co., N. Car., 40S. E. Rep. 822. 

101. LIMITATION OF ACTIONS — Deception Causing 
Claim tobe Barred.—Where defendant bas by decep- 
tion, or by any violation of duty toward plaintiff, 
caused him to subject his claimto the bar of limita 
tions, equity willnot permit him to hold the advan- 
tage thus obtained.—Clark v. Augustine, N. J.,51 Atl. 
Rep. 68. 

102. LIMITATION OF ACTIONS — Guardian’s Plea.— 
Guardian's plea of limitation held not to relate back 
to the filing of an account, so as to prevent it from in- 
terrupting the running of limitations, under Code § 
3456.—Blakeney v. Wyland, Iowa, 89 N. W. Rep. 16. 

103. LIMITATION OF ACTIONS—Wife's Right of Action 
for Trespass.—Under Code § 163, a wife’s right of ac- 
tion or trespass on land held by herself and husband 
by entirety isnot barred untilthe statutory period 
after her husband's death.—Spruill v. Branning Mfg. 
Co., N. Car., 40 N. E. Rep. 824. 

104. MARRIAGRE—Annulment for Fraud.—A marriage 
cannot be annulled for fraud, where the parties, after 
the commencement of the action, live together with 
full knowledge ofthe facts constituting the fraud.— 
Steimer v. Steimer, 71 N. Y. Supp. 714. 

105. MASTER AND SERVANT — Assumption of Risk.—A 
workman repairing an elevator, who is injured while 
needlessly working under the elevator by the elevator 
boy’s failure to obey the workman's direction, cannot 
recover of the owners of the building.—Hall v. Poole, 
Md., 50 Atl. Rep. 703. 7 

106. MONOPOLIES—Restraint of Trade.—That pur- 
chaser ofa fish business, under contract prohibiting 
vendor from further prosecuting the business, made 
similar contracts with other fish dealers, held not to 
make original contract invalid as in restraint of trade. 
A. Booth & Co. v. Seibold, 74 N. Y. Supp. 776. 

107. MORTGAGES -Assignment.—The sssignment of a 
mortgage containing a power of sale to a corporation 
incapable of exercising the power held not to prevent 
the exercise of such power by an assignee of the cor- 
poration.—Maslin v. Marshall, Md., 51 Atl. Rep. 85. 

108. MORTGAGES — Parol Variation.—The plain terms 
of a mortgage held not susceptible of variation by a 
parol contemporaneous agreement,inthe sbsence of 
facts warranting a reformation of the instrument.— 
Holmes v. Holmes, Mich., 89 N. W. Rep. 47. 

109. MoRn1GaGES — Showing Fraud in Execution. — 





Other acts of a similarCharacter occurring about the 
same time as the execution of a mortgage held admis- 
sible as showing fraudulent intent, in an action to set 
asidethe mortgage.— Kelliher v. Sutton, Iowa,89 N. 
W. Rep. 26. 

110. MUNICIPAL CORPORATIONS — Construction of 
Cross Walk.—Where a city constructs a cross walk, 
and leaves an open ditch alongside, without any bar- 
rier, and a person in the night falls into the ditch, the 
question of the city’s negligence is for the jury.— 
Goucber v. City of Sioux City, lowa, 89 N. W. Rep. 24. 

111. MONICIPAL CORPORATIONS - Defective Sidewalk. 
—Judgment against a city for injury resulting from a 
defective sidewalk held not conclusive of the liability 
of the owners of property adjoining such walk,in a 
suit by the city against them.—City of Lansirg’v. De- 
troit, L. & N. R. Co., Mich., 67 Pac. Rep. 54. 

112. MUNICIPAL CORPORATIONS — Enforcing Police 
Regulations.—Under Const. art. 12, § 2, authorizing 
municipalities to make and enforce police regulations, 
a city may punish a misdemeanor, notwithstanding 
there is a general law defining and punishing the same 
offense.—State v. Quorg, Idaho, 67 Pac. Rep. 491. 

113. MUNICIPAL CORPORATIONS — Limitirg Municipal 
Indebtedness.—City’s liability to paving contractor 
for lovs resulting from an erroneous assessment on 
property not liable therefor held not within the pro- 
hibition of Const. art. 11,§ 3, limiting municipal in- 
debtedness.— Ft. Dodge Electric Light & Power Co. v. 
City of Ft. Dodge, lowa, 89 N. W. Rep. 7. 


114. NEGLIGENCE — Negligence of Parents.—Negli- 
gence of parents In allowing child of four years old to 
play around engine house held not im~utable to child. 
—Fink v. City of Des Moines, lowa, 89 N. W. Rep. 28. 

115. NEGLIGENCE — Presumption of Negligence.— 
Where a pedestrian was struck by an iron guard, 
which fell from one of defendant’s windows, negli- 
gence will be presumed on defendant's part.—Mentz 
v. Schieren, 74. N. Y. Supp. 889. 

116. NEGLIGENCE— Waiver of Rules.—In an action for 
injury occurring while riding on an elevator erected to 
hoist materials for a building during construction, 
held, that there was no waiver of the rule against rid- 
ing enunciated by a postal notice, but that one riding 
took the risk.—Ball v. Hauser, Mich., 89 N. W. Rep. 49. 

117. NEGLIGENCE—W hat is an “Act of God.’’"—A flood, 
which might have been expected from the climatic or 
geographical conditions, held not an act of God, in 
action for injury from floating logs.—Gulf Red Cedar 
Co. v. Walker, Ala., 31 South. Rep. 374.’ 


118. NEW TRIAL—Refusal to Hear Demurrer.— Refusal 
to hear a demurrer or motion to dismiss cannot be 
made the snbject of a complaint in a motion for new 
trial.—Waldrop v. Wolff, Ga., 40S. E. Rep. 830. 


119. OFFICERS—Damages Against Usurper.—It is no 
defense, in an action by one entitled to a public office 
against a usurper for his salary, that plaintiff earned 
more than the amount of the same in another employ- 
ment while possession of the office was withheld.— ” 
Fenn v. Beeler, Kan., 67 Pac. Rep. 461. 

120. PAYMENT — Right to Discount.—A debtor ¢én- 
titled to a discount held not entitled to such discount 
on his failure to make the payment.jn full, though due 
to a dispute as to a set off claimed.—Perin y. Cath- 
cart, lowa,89 N. W. Rep. 12. 

121. PHYSICIANS AND SURGEONS—Malpractice.—In an 
action for negligence in treating plaintiff's eye, where 
experts testified that defendant followed the estab- 
lished practice and no gross errcr is shown, he is not 
liable for injuries caused by the treatmept.—Stern v. 
Lanpg, La., 31 South. Rep. 303. 

122. PLEADING—Effect of Demurrer.—Where plaintiff 
demurs to answer because of failure to state facts 
constituting the defense,the demurrer should be car- 
ried back to the petition, where its allegations are in- 
sufficient to constitute a cause of action.—Juhnson vy. 
Wynne, Kap., 67 Pac. Rep. 549. 
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123, PLEDGES—Forged Certificate of Stock.—Pledges 
of certificates of stock forged by a husband after his 
wife’s pledge of the genuine cartificate held entitled 
to share in the surplus after payment to pledgee ofthe 
valid certificate.—First Nat. Bank v. Jones, 74N. Y. 
Supp. 692, 

124, PRINCIPAL AND SURETY—Defense of Principal.— 
That execution ona judgment rendered against sev- 
eral, some as principals and some as sureties, did not 
state that fact, as required by statute, could not avail 
a principal.—_Walker v. Columbus State Bank, Kan., 
67 Pac. Rep. 552. 

125. PRINCIPAL AND SURZTY—Eventual Condemna- 
tion Bond.—Where defendants in trover gave an 
eventual condemnation money bond witha surety, 
though judgment is not obtained against one of the 
defendants, he is liable as co-surety on the bond.— 
Waldrop v. Wolf, Ga., 40S. E. Rep. 830. 


1246. PUBLIC Lanps—Adjudication in Land Office.—A 
contest in the land office over conflicting homestead 
entries is adjudicated and closed when the motion for 
review is denied and overruled by the secretary of 
the interior.—Cope v. Braden, Ok!., 67 Pac. Rep. 475. 


127. RatLRoaps—Crossing in Front of Engine.—The 
attempt ofa traveler tocross in front of an engine 
standing near thecrossing is not so inherently dan- 
gerous as to prevent a recovery of damages, if the en- 
gine is unexpectedly started forward upon her.—St. 
Louis & 8. F. Ry. Co. v. Dawson, Kan., 67 Pac. Rep. 
521. 

128. RatLROADS—Failure to Look and Listen.—Where 
there is evidence that a traveler, injured at a railroad 
crossing, might have assured his safety by stopping 
to look and listen, an instruction submitting the 
question of his obligation so to do was improperly re- 
fused.—St. Louis & 8. F. R. Co. v. Brock, Kan., 67 Pac. 
Rep. 538. 

129. REFORMATION OF INSTBUMENTs—Mistake.—An 
instrument will not be reformed for mistake, in the 
absence of fraud, unless the mistake was mutual.— 
Whelen v. Osgoodby, N. J., 50 Atl. Rep. 692. 


130. REFORMATION OF INSTRUMENTS—Mistake in De- 
scription.—A misteke inthe description of property 
in a fire insurance policy held properly rectified ina 
suit on such policy after the property has been de- 
stroyed by fire.—German Ins. Co. v. Kirkendall, Kan., 
67 Pac. Rep. 443. 

131. RePLevin—Ownersbip.—In replevin, averments, 
additional to the general denial, that defendant Is the 
owner of the property and that it had been delivered 
to him by an officer, who seized it in replevin between 
the same parties, does not enlarge the issues raised by 
the general denial.—Street v. Morgan, Kan., Pac. Rep. 
448. 

132. StaTuTES—Journal of Senate as Ev'dence.—The 
journals of the senate and house ure the only com- 
petent evidence of l-gislativa proceedings in reference 
to the amendments ofa bill in the course of its pas- 
sage.— Jackson V. State, Ala., 31 South. Rep. 380, 

133. STATUTES—Pleading Foreign Statute.—In a plead- 
ing of a foreign statute, areference to the page and 
volume ofthe foreign laws and an averment ofthe 
substance of the statute is sufticlent.—Showalter v. 
Richert, Kan., 67Pac. Rep. 454. : 

134. STATUTES—U nreasonableness.— Though a statute 
is unreasonable, it will not be held void, unless some 
of its provisions are in conflict with the constitution. 
—State v. Bolden, La.,31 South. Rep. 393. 

135. SUBROGATION—Partners.—Creditor partner, pay- 
ing a firm debt, held subrog: ted to the firm creditors’ 
rights in mortgages given by the debtor partner to se- 
eure the debt.—Schuyler v. Booth, 74N. Y.Supp 733. 

136. TaXaTION—Property Brought in After Date of 
Assessment.—Laws 1899, ch. 248, providing for assess- 
ment and taxation of property in certain cases, does 
not apply to property brought into a county after the 
ist of March, where the owner has listed all his prop 





erty for taxation under the general Isws.—Hullv. 
Johnston, Kas., 67 Pac. Rep. 548. 

137. TAXaTION—Purchaser at Tax Sale.—Where pur- 
chaser of property at a tax sale is admittedly in good 
faith up to citation upon him in a petitory action, 
prescription runs in his favorand those holding un- 
der him fromthe date of the tax sale.—Gauthier v. 
Cason, La., 31 South. Rep. 386. 

138. TAXATION—Tax Sale.—Where property sold at 
execution is afterwards sold at tax sale on an asseas- 
ment against the purchaser at execution sale, the 
original owner can purchase the property from the 
latter and possess it for himself.—Gauthier y. Cason, 
La., 31 South. Rep. 386. 

139. TRADE-MARKS AND TRADE-NAMES—Fancy Desig- 
pation of Food.—A term deemed a fancy designation 
as applied to certain food, though food ofa similar na- 
ture and of a similar name bad been long in use in the 
far east.—Dr. Dadirrian & Sons Co. v. Hauenstein, 74 
N. Y. Supp. 709. 

140. TREsPass—Right of Action by Tenant in Com- 
mon.—In an action by a tenant in common to recover 
for the cutting of timber upon the estate, plaintiff is 
only entitled to recover a portion of the entire dam- 
age equivalent to the part of the estate owned by him. 
—Winborne v. Elizabeth City Lumber Co., N. Car., 40 
8. E. Rep. 825. 


141. Usury—National Banks.—Where an action to re- 
cover illegal interest charged by a national bank was 
barred by limitation, and defendant collected a judg- 
ment against plaintiff for costs, such collection was 
not a usurious transaction, extending the period of 
limitation.—Talbot vy. First Nat. Bank, Iowa, 89N. W. 
Rep. 15. 

142. VENDOR AND PURCHASER—Breach of Contract.— 
On breach of contract of sale of land by vendee, held 
not necessary that vendcr should make the second 
sale by auction.—McKiernan v. Valleau, R. I.,51 Atl. 
Rep. 102. 

143. WATERS AND WATER CouRsES — The Thread of a 
Stream.—The thread of astream isthe line midway 
between the banks at the ordinary stage of water, 
without regard to the channel, or the Jowest and 
deepest part of the stream —State v. Burton, La., 31 
South. Rep. 291. 


144. WILLS—Devise for Life.— Where realty is devised 
to one for life, and no further testamentary disposi- 
tion thereof is made, the reversionary interest vests 
immediately on testator’s death in his heirs at law, 
with the right of possess'on postponed.—Oliver v. 
Powell, Ga., 408. E. Rep. 826. 


145. WITNESSES—Conversations With Deceased Per- 
eons.—As to conversations which occurred with a 
decedent in the presence of a third person, such third 
person is the only competent witness.—Michels v. 
Western Underwriters’ Assn., Mich.,89N. W. Rep. 56. 


146. WITNESSES — Cress Examination.—Where de- 
fendant on cross examination admitted the probabil- 
ity of having made contradictory statements, cross- 
examination of the person to whom the statement was 
said to have been made, and who was a witness for his 
co-defendant, asto whether such statement had been 
made, held not reversible error.—State v. Edwards, 
La., 31 South. Rep. 308. 

147. WITNESSES—Transactious With Deceascd Per- 
sons.— Defendant, in an action for lands by an heir of 
a deceased intestate, is competent to testify as to 
transactions between himself and the decedent with 
respect to the premises in question.— Oliver v. Powell, 
Ga., 408. E. Rep. 826. 

148. WoRK AND LaBOR—Contractor Prevented from 
Completing Contract.—Where a contractor is pre- 
vented by the other party from completing tbe con- 
tract, and elects to rescind, and sues in general as- 
sumpsit, be cannot recover damages for the breach, but 
merely the value of his services.—North v. Mallory, 
Md., 51 Atl. Rep. 89. 





